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PROCEEDI NGS

(11: 04 a.m)

MR. REIN. M. Chief Justice, and may it

pl ease the Court --

CHI EF JUSTI CE ROBERTS: Well, | get to
that this is Case Nunber 11-345, Fisher against the
University of Texas at Austin. And you get to say

ORAL ARGUMENT OF BERT W REI'N

ON BEHALF OF THE PETI TI ONER

say

MR. REI N: M. Chief Justice, General Suter

trained ne too well

M. Chief Justice, and menbers of the Court,

and may it please the Court:

The central issue here is whether the
Uni versity of Texas at Austin can carry its burden
approving that its use of race as an adm ssions-plu
factor in the consequent denial of equal treatnent,
which is the central mandate of the Equal Protectio
Cl ause, to Abigail Fisher nmet the two tests of stri
scrutiny which are applicable.

First --

JUSTICE GINSBURG: M. Rein, before we
to that, because the Court is supposed to raise it
its own: The question of standing. The injury --

the injury is rejection by the University of Texas,

Alderson Reporting Company
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the answer is no matter what, this person would not have
been accepted, then how is the injury caused by the
affirmative action progranf

MR. REIN. Well, Justice G nsburg, the first
injury that was before the court was the use of a system
whi ch deni ed equal treatnent. It was a Constitutional
injury, and part of the damage clai mwas prem sed
directly on the Constitutional issue.

JUSTI CE SOTOVAYOR: How do you get past
Texas v. Lesage with that injury, which says that nere
use of race is not cognizable injury sufficient for
st andi ng?

MR. REIN. Lesage was litigated on its
merits, and the question was whet her Lesage could carry
his case when -- on sunmary judgnent when it was
apparent that his conplaint, which was that he was
deni ed access to the graduate program at the University
of Texas, was not sustai nable.

As | said -- and there are several factors
in this case that are quite different.

First, there is a Constitutional injury as
such, and the Court has recognized it.

Second, the fact prem se, she could not have
been all owed i n under any circunmstance, was never tested

bel ow, wasn't raised below. It cones up in a footnote

Alderson Reporting Company
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JUSTI CE SOTOVAYOR: Can | go to another
side? She's graduated.

MR. REIN: Correct.

JUSTI CE SOTOVAYOR:  She discl ai med the
desire after her application to go to the school at all.
She was permtted to apply for the sumrer program and
get in automatically, and she didn't, correct?

MR. REIN: No, that's not correct,

Your Honor. She -- she was not automatically admtted.
She was considered for the sunmer program and rejected.

You are tal king about the CAP program where
she could have attended a different university in the
Texas system and had she been able to achieve --

JUSTI CE SOTOMVAYOR: But she's graduat ed.

MR. REIN: She has graduat ed.

JUSTI CE SOTOVAYOR: I njunctive relief, she's
not going to get. So what neasure of damages will she
get or will she be entitled to?

MR. REIN: Well, that issue, of course, is
bi furcated, and we've reserved the ability to --

JUSTI CE SOTOVAYOR: But you have to claiman
injury, so what's the injury --

MR. REIN. Well --

JUSTI CE SOTOVAYOR: -- that you're claimng

Alderson Reporting Company
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that would sustain a claimof damges?

MR. REIN. -- the denial of her right to
equal treatnent is a constitutional injury in and of
itself, and we had cl ai ned certain damages on that.

W -- we started the case before it was clear whether
she would or wouldn't be adm tted.

JUSTI CE SOTOVAYOR: You still haven't
answered how Lesage gets away fromthat --

MR. REIN. Well, if there's --

JUSTI CE SOTOVAYOR: -- but if there's a --

give nme anot her --

MR. REIN. Well, | think --
JUSTI CE SOTOVAYOR: -- dammges questi on.
MR REIN. On the -- if we then, on renmand,

were to assert damages contingent upon the fact that she
shoul d have been admtted to UT and was not adm tted, we
woul d then have to prove that but for the use of race
she would be admtted. That's the thrust of Lesage.

VWhet her we can prove it or can't prove it is
sonet hing you can't tell on this record. It's nerely
asserted.

And | woul d point out that Texas said bel ow,
there was no way to determ ne that issue wthout --

JUSTI CE SOTOVAYOR: \What damages - -

JUSTI CE SCALI A: We've had cases involving

Alderson Reporting Company
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all eged discrimnation in state -- state contracting,
and we haven't required the person who was discrim nated
agai nst because of race to prove that he woul d have
gotten the contract otherw se, have we?

MR. REIN: No, sir.

JUSTICE SCALIA: It's -- it's been enough
that there was a denial of equal protection.

MR. REIN. That is our correct, and that is
our first prem se.

And | woul d say that the same issue was
rai sed in Bakke. And in Bakke, the contention was he
couldn't have gotten into the nedical school; therefore,
he has no case. The Court said, in footnote 14 to
Justice Powell's opinion, that's a matter of nerits; it
is not a matter of standing.

I think in Parents Involved, the same type
of contention was made with respect to the Louisville
class plaintiffs whose son had been admtted to the
school of his choice, and the Court said damages are
enough to sustain standing.

There is a |live damages claimhere, and |
don't think there is a question of standing.

JUSTI CE SCALI A: Her claimis not
necessarily that she would have been -- would have been

adm tted, but that she was denied a fair chance in the

Alderson Reporting Company
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adm ssion lottery. Just as when a person is denied
participation in the contracting |ottery, he has
suffered an injury.

MR. REIN. Yes, Justice Scalia, | agree wth
t hat .

JUSTI CE BREYER: |If you are going to the
merits, | want to know whether you want us to -- or are
asking us to overrule Gutter.

Gutter said it would be good | aw for at
| east 25 years, and | know that time flies, but | think
only nine of those years have passed.

And so, are you? And, if so, why overrule a
case into which so nuch thought and effort went and so
many peopl e across the country have depended on?

MR. REIN: Justice Breyer, we have said very
carefully we were not trying to change the Court's
di sposition of the issue in Grutter, could there be a
|l egitimate, a conpelling interest in noving -- in using
race to establish a diverse class.

What -- the problemthat we've encountered
t hroughout the case is there are varying understandi ngs,
not of the legitinmacy of the interest, but how you get
there; is it necessary to use race to achieve that
I nterest; what does a critical mass --

JUSTI CE BREYER: So your question is

Alderson Reporting Company
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whet her -- your point is, does your case satisfy
Grutter? 1s that what you're arguing?

MR. REIN. We litigated it on that basis,
yes.

JUSTI CE BREYER: Well, how do you want to
argue it right nowin the next ten mnutes? 1|I'm
i nterested because | have a very short tinme to get ny
question out, and | need to know how you are going to
argue it.

MR. REIN. Well, Justice Breyer, our
argument is we can satisfy Gutter if it's properly
read.

Vhat we' ve seen --

JUSTI CE GINSBURG: May | ask you on that
specifically, let's take away the 10 percent sol ution.
Suppose the only plan were the one that is before the
Court now, no 10 percent. This is the exclusive way
that the University is attenpting to increase mnority
enrol | ment.

Then, if we had no 10 percent sol ution,

under Grutter would this plan be acceptabl e?

MR REIN. Well, | think that there would be

flaws under Grutter even if you assunmed away sonet hi ng
that can't be assunmed away because it is a matter of

Texas law, that is, there is a top 10 percent program

Alderson Reporting Company
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10
and that --

JUSTI CE GINSBURG: Well, then the question
I's can you have both? But it seens to ne that this
programis certainly no nore aggressive than the one in
Gutter; it's nore -- in fact, nore nodest.

MR. REIN. Well, | don't agree with that,
and |l et ne explain why.

In order to satisfy Gutter, you first have
to say that you are not just using race gratuitously,
but it is in the interest of producing a critical mass
of otherw se underrepresented students.

And so to be within Gutter framework, the
first question is, absent the use of .race, would we be
generating a critical mass?

To answer that question, you start -- you've
got to examne in context the so-called soft factors
that are in Gutter. You know, are -- is there an
I sol ation on canpus? Do nenbers of mnority feel that
t hey cannot speak out?

JUSTI CE SOTOVMAYOR: The one social studies
that this University did said that mnority students
overwhel m ngly, even with the nunbers they have now, are
feeling isolated. So what do -- why isn't that even
under your test?

We can go back to whet her substanti al

Alderson Reporting Company
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11

evidence is adequate, is necessary, or not. Why does
their test fail?
MR. REIN. Well, the survey was -- a random

survey. |It's not reported in any systematic way. They
evidently interviewed students. And it was all about
classroomisolation. It wasn't about --

JUSTI CE SCALIA: Was it done before or after
t hey announced the decision to reinstitute
raci al quotas?

MR. REIN:. It was done after
Presi dent Faul kner had made the declaration they were
going to do it. It was done before --

JUSTI CE SCALI A:  VWhich came al nost

I mredi ately after our decision on Gutter.

MR. REIN. On the -- | believe, on the sane
day.

JUSTI CE SCALI A:  And by the way, do you
think that Grutter -- this goes to Justice Breyer's
gquestion -- do you think that Gutter held that there is

no nore affirmative action in higher education after
20287

MR. REIN: No, | don't.

JUSTI CE SCALI A: Was that the hol di ng of
Gutter?

JUSTI CE BREYER: | agree it mght, but I

Alderson Reporting Company
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want to get to the question, see what I'mtrying to
pi npoi nt, because we have such a limted tine.

And to nme, the one thing | want to pinpoint,
since you're arguing on that this satisfies Gutter if
properly understood, as you say that. In |ooking up, we
have a two-court rule. And two courts have found, it
seens to ne. That here there is a certain -- there is
no quota. It is individualized. It is tinme limted.

It was adopted after the consideration of race-neutral
means. Each applicant receives individual

consi deration, and race did not beconme the predom nant
factor.

So | take those as a given. And then | want
to know what precisely it is that Gutter required in
your opinion that makes this different from Gutter, in
that it was not satisfied here? The ones | listed two
courts say are the same. So maybe there's sone others.

MR. REIN. |I'mnot sure we agree with those
courts in their nethod of analysis.

JUSTI CE BREYER: But we have a rule that if
two courts say it, we're very reluctant, on sonething
connected with facts, to overturn it. So -- so that's
why | nmention that.

MR. REIN: And -- particularly in the case

of considering alternatives that have worked about as
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well, | think that's a |legal question this Court is free
to act on.

JUSTI CE SCALI A: There are facts and there
are facts, aren't there?

MR REIN. So if I mght try to answer your
question, there was no effort in this case to establish
even a working target for critical nmass. They sinply
ignored it. They just used words and they said we've
got to do nore. So they never answered the predicate
guestion which Gutter asks: Absent the use of race,
can we generate a critical mass?

So -- | nmean, that's a flaw we think is in
Gutter. We think it's necessary for this Court to
restate that principle. Now, whether that --

JUSTI CE SCALIA: That -- that's a nornmal
fact that we accede to two-court hol dings on: \Whet her
there is or is not a critical mass?

MR. REIN: No. | --

JUSTICE SCALIA: It's a weird kind of a
fact.

MR REIN. And I'm-- |'mnot saying --

JUSTI CE SCALIA: It's an estimtion, isn't
It? A judgnment?

MR. REIN: Justice Scalia, that is correct.

And in addition, the courts didn't find whether a

Alderson Reporting Company
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critical mass --

JUSTI CE SOTOVAYOR: So could you tell ne
what a critical mass was? |'m |l ooking at the nunber of
bl acks in the University of Texas system Pre-Gutter,
when the State was indisputably still segregating, it
was 4 percent. Today, under the post-Gutter system
it's 6 percent. The 2 percent increase is enough for
you, even though the State population is at 12 percent?
Sonmehow, they've reached a critical mass with just the
2 percent increase?

MR. REIN: Well, we don't believe that
denographics are the key to underrepresentation of
critical mass.

JUSTI CE SOTOVAYOR: No -- putting aside --
don't -- I'mnot going to quarrel with you that if
denogr aphi cs al one were being used, | would be sonmewhat
concerned. But you can't seriously suggest that
denographics aren't a factor to be |ooked at in
conmbi nation with how i sol ated or not isolated your
student body is actually reporting itself to feel?

MR REIN. Well, I think if you start to
split out subgroups of mnorities, you m stake | think
what | think is the proper thrust of Gutter, or at
| east ought to be.

JUSTI CE SOTOVAYOR: It mght be -- it m ght

Alderson Reporting Company
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be insulting to sone to be thrown into a pot.

JUSTI CE SCALI A:  \Why -- why don't you
seriously suggest that? Wy don't you seriously suggest
t hat denmographic -- that the denographi c makeup of the
State has nothing to do with whet her sonebody feels
I sol ated, that if you're in a State that is only
1 percent black that doesn't nean that you're not
I sol ated so long as there's 1 percent in the class?

MR. REIN: Certainly -- racial balance --

JUSTI CE SCALIA: | wish you would take that
position, because it seens to ne right.

MR. REIN. Justice Scalia, racial bal ancing
Is not a permssible interest, and we are constantly --
this Court has constantly held not a perm ssible
interest. And that is something we certainly agree
wi t h.

Trying to respond to Justice Sotomayor and

in the framework of Grutter, what you're |ooking at is,

do you -- does this person, nmenber of a so-called
underrepresented nmnority -- it's a concept we don't
necessarily accept, but it's Texas's concept -- are they

i sol ated? Are they unable to speak out?
And | think we've always said if you have a
very | arge nunber, as Texas did in 2004 when they

ostensi bly made the decision to reinstitute race, they
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had a 21 percent adm ssion percentage of what they
call ed the underrepresented mnorities. They also had
about an 18 percent adm ssion ratio of Asian-Anericans.
So on canpus, you're tal king about -- about 40 percent
of the class being mnorities.

JUSTI CE BREYER: But the test is -- the test
i's, in your opinion -- | have to wite this in the
opi nion, you say -- the proper test of critical nmass is
is the mnority isolated, unable to speak out. That's
the test. And it wasn't in Gutter or was in Gutter?
And in your opinion, it was in Gutter

MR. REIN: Yes. It said expressly in
Gutter --

JUSTI CE BREYER: |Isolated. All right. And
the reason it was satisfied there and not here is?

MR. REIN: In Gutter, the Court assuned
that the very small nunmber of adm ssions, mnority
adm ssions, | ooked at as the whole -- and it was | ooked
at as a whole, only as a whole in Grutter -- would have
yi el ded about 3 or 4 percent mnority admi ssion in a
class of 350, which means about 12 to 15 students --

JUSTI CE SOTOVAYOR: So what are you telling
us is the standard of critical mass? At what point does
a district court or a university know that it doesn't

have to do any nmore to equalize the desegregation that
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has happened in that particular State over decades, that
it's now going to be stuck at a fixed nunber and it has
to change its rules. VWhat's that fixed nunber?

MR. REIN. We -- it's not our burden to
establish the nunber. It was the burden of the
University of Texas to determ ne whether --

JUSTI CE SOTOVAYOR: Well, they told -- they
told the district court. They took a study of students.
They anal yzed the conposition of their classes, and they
determned in their educational judgnent that greater
diversity, just as we said in Gutter, is a goal of
t heir educational program and one that includes
di versifying cl asses.

So what nore proof do you require?

MR. REIN. Well, if you are allowed to state
all the grounds that need to be proved, you will always
prove them in all fairness, Justice Sotomayor

The question is, they have --

JUSTI CE SOTOVAYOR: Well, but given it was
in the evidence, what nore do you think they needed? |
think I hear all you saying in your brief is the
number's fixed now, they got enough, no nore is
necessary.

MR. REIN. What we're saying in the brief

was they were generating in fact a very substanti al
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number of mnority presence on canpus.

JUSTI CE SOTOVAYOR: That's enough now.

MR. REIN. And --

JUSTI CE SOTOVAYOR: That's what you're
sayi ng.

MR. REIN: No. And that inmmediately thrust
upon themthe responsibility, if they wanted to -- you
know, essentially nove away from equal treatnent, they
had to establish we have a purpose, we are trying to
generate a critical mass of mnorities that otherw se
coul d not be achieved.

JUSTI CE SOTOVAYOR: Tell ne -- tell me what
about their use of race did not fit the narrow
tailoring, not the necessity prong as you've defined it,
but the narrow tailoring that Gutter required? Howis
race used by themin a way that violated the terns of
Gutter?

MR. REIN: And for this purpose --

JUSTI CE SOTOVAYOR: Assum ng that the need
is there. | know you're challenging the need.

MR. REIN: Put -- put aside whether this was
necessary and whether it was an appropriate |ast resort
In a quest for diversity and critical nmass, because
Grutter's not without Iimts. But I'll put that aside

and let ne cone directly to your question.
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First of all, if you think about narrow
tailoring, you can't tailor to the unknown. |If you have
no range of evaluation, if you have no understandi ng of
what critical mass neans, you can't tailor to it.

JUSTI CE SOTOVAYOR: So you have to set a
quota for critical nmass?

MR. REIN:. No. There's a huge difference,
and it's an inportant one that is not well put out by
the University of Texas. Having a range, a view as to
what woul d be an appropriate |level of confort, critica
mass, as defined in Grutter, allows you to eval uate
where you are --

JUSTI CE SOTOVAYOR: So we won't call it a
quota; we'll call it a goal, sonething Gutter said you
shoul dn't have.

MR. REIN. Well, Justice Sotomayor, | think
it's very inportant to distinguish between the operative
use of that range, in other words, that's where we are,
and we're going to use race until we get there every
year in consideration of each application, which was a
probl em

JUSTI CE SOTOVAYOR: Boy, it sounds awfully
li ke a quota to nme that Grutter said you should not be
doi ng, that you shouldn't be setting goals, that you

shoul dn't be setting quotas; you should be setting an
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I ndi vi dual i zed assessnent of the applicants.

Tell me how this system doesn't do that.

MR. REIN. This system doesn't -- | nean,
it's not narromy tailored because it doesn't fit.

There are certain forms of Gutter that it follows.
't --

JUSTICE ALITO. M. Rein, do you understand
what the University of Texas thinks is the definition of
a critical mass? Because | don't.

MR REIN. Well, it sinply reiterated the
| anguage of Grutter. They have no definition. They
can't fit --

JUSTICE GINSBURG: M. Rein, it seens to ne
that in your tal king about critical nass, you are
relying entirely on the 10 percent is enough. They
don't -- they got mnorities through the 10 percent, so
they don't need any nore. And | tried to get you
rigidly to focus on -- forget the 10 percent plan. This
Is the entire plan.

MR REIN. Well, let ne tell you that if you
| ook outside the Top 10, at the so-called Al/PAl admts
only -- forget the Top 10 for a mnute, they were
generating approximately 15 percent mnority adm ssions
outside the Top 10, which is in -- above what the target

was in Gutter. So this is not Gutter on its facts.
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It's vastly different.

This is a --

JUSTI CE Gl NSBURG: Because of the
10 percent.

MR. REIN:. No, it was -- |I'mtalking about
only the non-Top 10 percent adm ssions. 15 percent of
t hose were so-called underrepresented mnorities. This
Is without the Top 10. Now, the Top 10 is also a mmjor
generator of adm ssions for underrepresented mnorities.

JUSTI CE KENNEDY: And -- and this was before
t he adoption of the plan.

MR. REIN: That is correct.

CHI EF JUSTI CE ROBERTS: Well, |I'm sorry.
Now |I'm confused. | thought the 15 percent figure was
the one that was arrived at with the 10 percent plan.

MR. REIN. No. Wth the 10 percent pl an,
it's much higher. In 2004, it was 21 percent for just

Hi spanics and African Anericans, and these are the

categories they used. If you add in Asians, it was over
38 percent.

But I"'misolating -- in response to Justice
G nsbhurg, I"'misolating to the non-top 10 adni ssi ons.

Those are over 15 percent in that year, and they average
very close to that over tine.

So the -- the total generation of mnority
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presence is a conbination of the two in fact, but the
Al / PAl system -- which was adopted in response to
Hopwood. It was -- as Texas says, it was the first
thing they tried to accommodate to their [ oss of the
ability to use race directly, which came up in Hopwood.
So that was their first response, to |look at a nore

bal anced adm ssi on program between Academ c | ndex and
Personal Achi evenent | ndex.

So it is not a system which just excludes
mnorities.

JUSTI CE KENNEDY: Could you comment on this,
and then | hope we can get back to Justice Alito's
questi on.

You argue that the University's
race-consci ous adm ssion plan is not necessary to
achi eve a diverse student body because it admts so few
people, so few mnorities. And | had trouble with that
reading the brief. | said, well, if it's so few, then
what's the problem

MR REIN. Well, it's a question --

JUSTI CE KENNEDY: Then -- let's assune --

MR. REIN. Excuse ne, Justice Kennedy.

JUSTI CE KENNEDY: -- that it resulted in the
adm ssion of many mnorities. Then you'd cone back and

say, oh, well, this is -- this shows that we were
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probably wongly excl uded.

| --

MR REIN. Well --

JUSTI CE KENNEDY: -- | see an inconsistency
her e.

MR. REIN. Well --

JUSTI CE KENNEDY: Is it -- are you saying
t hat you shouldn't inpose this hurt or this injury,
generally, for so little benefit; is that the point?

MR. REIN. Well, yes, that's part of it.

The second is the question of reasonably avail abl e
alternatives.

If we take Texas at its word, and it says
they are satisfied, they are happy going on with the way
t hey apply race today, we tried to nmeasure, well, what
difference is it making, and could you achi eve the sane
thing with a reasonably avail abl e race-neutral
al ternative.

That's a question that was asked in Gutter.
They were supposed to analyze that. They didn't | ook at
it. But it --

JUSTI CE GI NSBURG. But -- the race-neutral
alternative is the 10 percent plan?

MR. REIN: The race-neutral alternative

i ncl udes an extension of the 10 percent plan because
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it's a major generator of mnority adm ssions. And
ri ght now, that ranges at 30 percent.

JUSTI CE G NSBURG. But you say, and that's
okay because it's -- it's race-neutral, but is it
really? | nean, the -- the only reason that they
instituted the 10 percent plan was to increase mnority
enrol | ment.

MR. REIN. Well, we say --

JUSTI CE G NSBURG. And that -- the only way
it works is if you have heavily separated schools. And
worse than that, | nmean, if you -- if you want to go to
the University of Texas under the 10 percent plan, you
go to the | owperform ng school, you-don't take
chal | engi ng courses, because that's how you'll get into
the 10 percent. So nmaybe the University is concerned
that that is an inadequate way to deal with it.

MR. REIN:. But, Justice G nsburg, let -- let
me say that -- that a lot of that is speculative. There
is nothing in the record to support it. W don't know.
They' ve never surveyed the top 10 adnmits, the mnority
admts, to see, well, did you --

JUSTI CE SCALI A: Excuse nme. The 10 percent
plan is not inposed by the University. [It's not their
option --

MR. REI N: Correct.
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JUSTICE SCALIA: -- to say this -- this is
not good for education because people will take easy
courses. It's inposed by state law, isn't it?

MR. REIN: Correct.

JUSTI CE SCALI A: Anybody who is in the top
10 percent of any school in the state gets into the
Uni versity of Texas.

MR. REIN: Yes. And even the Fifth Circuit
said you can't disregard its consequences because it's a
matter of |aw

|"m sinply saying they could choose to
extend it beyond where it is because it's capped today
at 75 percent.

But that's not the only option. That's not
the only alternative. And certainly one sinple
alternative is they could | ook at the yield, that is,
what percentage of the admtted mnorities are they
actually encouraging and -- and enrolling.

JUSTI CE BREYER: O they could -- this is
what is underlying ny thing here. |1 want to get you
directly to answer it. | did |look up the figures. And
bef ore Hopwood and the 10 percent plan, it |ooked on the
African Anerican side that it averaged about 5 --

5 percent per year, really, pretty steadily.

Then after Hopwood and 10 percent, it went
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down a little bit, not a lot, but it went down to about
3 and a half percent, 4 percent, maybe. And then they
I ntroduced Gutter, and it's back up to 5 percent.

MR. REI N: No - -

JUSTI CE BREYER: Ckay. Now, is that a lot?
Is that a little? There are several thousand adm ssions
officers in the United States, several thousand
uni versities, and what is it we're going to say here
that wasn't already said in Gutter that isn't going to
t ake hundreds or thousands of these people and have
Federal judges dictating the policy of adm ssion of all
t hese universities?

You see why |'m | ooking for sonme certainty.

MR. REIN: But Justice --

JUSTI CE BREYER: | saw what happened, you
saw t he nunbers.

Sorry, go ahead.

MR. REIN. Justice Breyer, just -- | wll
answer your question. 1'd like to reserve a little
tinme.

JUSTI CE BREYER: You can answer it later if
you want, or not answer it at all if you don't.

(Laughter.)
MR. REIN: No, | am perfectly happy to -- to

answer your question.
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| think that the increase in
African Anerican adm ssions that you're | ooking at was
pre-Grutter. |t was generated before 2004.

JUSTI CE BREYER: Uh- huh.

MR. REIN:. So | just want to make clear the
record doesn't depend -- they don't depend on race to do
it. It's mnimal change with the use of race. And
that's why we say there is an alternative which would
serve it about as well in increasing yield or, indeed,
in reweighting the -- the PAlI, which is a critical
el ement here, so that you put nore enphasis on the
soci oeconomi ¢ factors and | ess enphasis on the essays,
whi ch are an academ c neasure within-the PAI.

So there are |lots that they could do --

JUSTI CE SOTOVAYOR: So now we're going to
tell the universities howto run and how to wei gh
qual i fications, too?

MR. REIN. It's not the job of the Court to
tell themhowto do it. 1It's their job to exam ne the
alternatives available to them and see if they couldn't
achi eve the sane thing.

JUSTI CE SOTOVAYOR: Could you tell me again
how race and their use of race overwhel ns those ot her
factors in their systemas it's created?

MR. REIN. | -- the question is not whether
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It overwhelms them They're -- but they say, they

admt, it is effective. There are adm ssions that woul d
not have taken place but for; sonebody el se woul d have
had that place but for the use of race.

And | think, Justice Kennedy, just to answer
your question fully, you have to analyze race-neutral
alternatives. And if you |look at Parents Invol ved, that
-- that was the critical question. The -- the outcones
were so small that there were readily avail able
al ternatives.

JUSTI CE KENNEDY: Well, perhaps you could
sunmarize by saying -- by telling us, fromyour point of
view, this plan fails strict scrutiny on one or two or
both levels, (a), because the objective is inappropriate
or ill defined, and, (b), because of the inplenentation
I s defective. Which or both of those are you arguing?

MR. REIN. We have argued both, and we
continue to argue both. It is not a necessary --

JUSTI CE KENNEDY: And in what respect does
this plan fail strict scrutiny under either of those --
under both of those categories?

MR. REIN. Okay. Under the category -- the
first category, was it a necessary neans of pursuing a
conpelling interest, we don't believe they've shown any

necessity for doing what they were doing. And
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certainly, it -- race should have been a |l ast resort; it
was a first resort. That's, in a nutshell, that prong
of it. And in order -- and they failed in every
respect.

If you go to narrow tailoring, what we are
saying is they didn't consider alternatives, and their
treatment of, as we have pointed out, Asian Americans
and Hi spani cs makes a -- an inconprehensible
di stinction. They say, we don't worry about Asians,
there are a lot of Asians, it's a denographic nmeasure,
which is a forbidden nmeasure.

They are in excess of their share of the
Texas population. But if you are trying to find
i ndi vidual confort levels, if you are breaking it down
bet ween African Anericans and -- and Hispanics, the --

JUSTI CE SOTOVAYOR: Counsel, you are the one
who in your brief has assuned that they are val uing
different races differently. But Asian nunbers have
gone up, under however they have structured this PAI.
And as | understand their position, race is bal anced
agai nst other issues |ike socioeconom cs, the strength
of the classes people took. It's never a stand al one.

So even a white student, | presunme, who goes
to an entirely black or an entirely Latino school, who

beconmes cl ass president would get some points because he
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has or she has proven that they foster or can deal in a
di verse environnment. That's how | understood their
plan; that it's not just giving you a plus because of
race, it's combining that with other factors.

MR. REIN. There is a plus because of race.
There are many other factors in the decision. And m ght
| say that this -- the white student president of the
class in an ethnically different school is a neasure of
| eadership. Leadership is an independent factor in the
PAI. It isn't -- he is not getting that point because
of his race; he's getting that point because of his
| eadership. That race-neutral criteria could work for
anybody.

So race is an independent add-on, it is
sonet hing that can be used to boost the PAlI score, the
PAS el ement in any way they |ike, because they say they
contextualize it, and we say it's not necessary, it's
not narromy tailored, it ignores avail able
alternatives, it treats -- gives disparate treatnment to
Asi an Anmericans, because they are mnorities as well,
and to the extent it depends on the classroom factor
there is simply no way to relate or fit what they are
doing to the solution of the problem which they used as
a mpj or foundation of their proposal, which is the

nondi verse classroom That -- certainly there is just

Alderson Reporting Company

30



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

31

no correspondence there.

| see ny time is up, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: We will afford you
rebuttal tinme since our questions have prevented you
fromreserving it.

MR. REIN: Thank you.

CH EF JUSTI CE ROBERTS: M. Garre.

ORAL ARGUMENT OF GREGORY G. GARRE

ON BEHALF OF THE RESPONDENTS

MR. GARRE: Thank you, M. Chief Justice,
and may it please the Court:

For two overriding reasons, the adm ssions
pl an before you is constitutional under this Court's
precedents. First, it is indistinguishable in terns of
how it operates in taking race into account as only one
nodest factor anmong many for the individualized
consi derations of applicants in their totality from
pl ans that this Court has upheld in Gutter and pl ans
that this Court approved in Bakke and the Harvard pl an.

JUSTI CE SOTOVAYOR: | -- | put that in the
narrow tailoring category, that it is narrowy tailored
the way Grutter did, said. Not the necessity prong and
not the need prong. Not the necessity prong. | think
nost of his argunent has been centered on that, so --

MR. GARRE: That's right, and so that's the
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second point | was going to make, which is that the
hol i stic adm ssions process at issue here is a necessary
counterpart to the State's Top 10 Percent Law and works
to systematic -- to offset the systematic drawbacks of
that law in achieving an interest that is indisputably
conpelling, the university's interest of assenbling a
broadly diverse student body.

CHI EF JUSTI CE ROBERTS: Counsel, before --
need to figure out exactly what these nunbers nean.
Shoul d someone who i s one-quarter Hispanic check the
Hi spani ¢ box or sonme different box?

MR. GARRE: Your Honor, there is a
mul tiracial box. Students check boxes based on their
own determ nation. This is true under the Common
Application --

CHI EF JUSTI CE ROBERTS: Well, | suppose a
person who i s one-quarter percent Hispanic, his own
determ nati on, would be |I'm one-quarter percent
Hi spani c.

MR. GARRE: Then they would check that box,
Your Honor, as is true --

CHI EF JUSTI CE ROBERTS: They woul d check
t hat box. What about one-ei ghth?

MR. GARRE: Your Honor, that was -- they

woul d make that sel f-determ nation, Your Honor. |
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anyone, in any part of the application, violated sone
honor code then that could cone out --
CHI EF JUSTI CE ROBERTS: Wuld it violate the

honor code for soneone who is one-eighth Hi spanic and

says, | identify as Hispanic, to check the Hi spanic box?
MR. GARRE: | don't think -- | don't think
it would, Your Honor. | don't think that that issue

woul d be any different than the plan upheld in Gutter
or the Harvard plan or in Bakke.

CHI EF JUSTI CE ROBERTS: You don't check in
any way the racial identification?

MR. GARRE: We do not, Your Honor, and no
college in Anerica, the Ivy Leagues, ‘the Little Ivy
Leagues, that |I'm aware of.

CHI EF JUSTI CE ROBERTS: So how do you know
you have 15 percent African American -- Hispanic or
15 percent mnority?

MR. GARRE: Your Honor, the sanme way that
that determ nation is made in any other situation |I'm
aware of where race is taken into account.

CHI EF JUSTI CE ROBERTS: You say the sane
way. What is that way?

MR. GARRE: The persons self-identify on
that form

JUSTI CE SCALI A: Do they have to
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self-identify?

MR. GARRE: They do not, Your Honor. Every
year people do not and many of those applicants are
adm tted.

JUSTI CE SCALI A:  And how do they deci de?
You know, it's -- they want not just a critical mass in

t he school at large, but class by class? How do they
figure out that particular classes don't have enough?
What, sonebody wal ks in the room and | ooks them over to
see who | ooks -- who | ooks Asian, who | ooks bl ack, who
| ooks Hispanic? |Is that howit's done?

MR. GARRE: No, Your Honor, and let me try
to be clear on this. The university-has never asserted
a conpelling interest in any specific diversity in every
single classroom It has sinply | ooked to classroom
diversity as one dinension of student body diversity.

JUSTI CE SCALI A: | don't know what you are
tal king about. | nean it is either a factor that is
validly in this case or it isn't. Do they look to
i ndi vi dual classroom diversity or not? And if so, how
do they deci de when cl asses are diverse?

MR. GARRE: This Court in Gutter, Your
Honor, and maybe the nost inportant thing that was said
during the first 30 m nutes was, when given an

opportunity to challenge Gutter, | understood ny friend
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not to ask this Court to overrule it. This Court in
Grutter recogni zed the obvious fact that the classroom
I's one of the nobst inportant environnents where the
educati onal benefits of diversity are realized, and so
the University of Texas, in determ ning whether or not
it had reached a critical mass, |ooked to the classroom
along with --

JUSTI CE SCALIA: Fine. |'masking how. How
did they |look to the classroonf

MR. GARRE: Well, Your Honor --

JUSTI CE SCALI A: Did they require everybody
to check a box or they have sonebody figure out, oh,
this person | ooks 1/32nd Hi spanic and that's enough?

MR. GARRE: They did a study, Your Honor,
that took into account the same considerations that they
did in discussing the enrollnment categories --

JUSTI CE SCALI A:  What kind of a study? What
ki nd of a study?

MR. GARRE: Well, Your Honor, it's in the
Suppl enental Joint Appendi X.

JUSTI CE SCALIA: Yes, it doesn't explain to
me how t hey go about, classroom by classroom deciding
how many mnorities there are.

MR. GARRE: Your Honor, there are student

lists in each classroom The student lists --
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CH EF JUSTI CE ROBERTS: There are student

lists in each classroomthat have race identified with
t he students.

MR. GARRE: No, no, Your Honor. O course,
each classroom the university knows which students are
taking its classes and one can then, if you want to
gauge diversity in the classroons, go back --

CHI EF JUSTI CE ROBERTS: Oh, you go back to
what they checked on the form

MR. GARRE: Your Honor, this was part of

CHI EF JUSTI CE ROBERTS: That's a yes or no
guestion. You go back to what they checked on their
application formin decidi ng whether Econom cs 201 has a
suf ficient nunber of African Anericans or Hispanics?

MR. GARRE: That is information that is
avai l able to the university, Your Honor, the race of
students if they've checked it on the application. But
| do want to be clear on this classroomdiversity study.
This was only one of many information points that the
uni versity | ooked to.

JUSTICE ALITO  Well, on the classroom
di versity, how does the non-Top 10 Percent part of the
pl an further classroomdiversity? M understanding is

that the university had over 5,000 cl asses that
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qualified as small and the total nunber of African

Ameri cans and Hi spanics who were adm tted under the part
of the plan that is challenged was just a little over
200. So how does that -- how does that -- how can that
possi bly do nore than a tiny, tiny anmpbunt to increase

cl assroom di versity?

MR. GARRE: Well, Your Honor, first | think
t hat 200 nunber is erroneous. There have been many nore
m nority candi dates --

JUSTICE ALITO  Per class?

MR. GARRE: No, not -- not on a per-class
basi s.

JUSTICE ALI TG Individuals in class.

MR. GARRE: | think in |ooking at the
cl assroons, Your Honor, what the university found was
shocki ng isol ation.

JUSTI CE ALITO. How nmany -- how many non-Top
10 Percent nenbers of the two mnorities at issue here
are admtted in each class?

MR. GARRE: Your Honor, we didn't |ook
specifically at that determ nation. What we did -- in
ot her words, to try to find whether there were holistic
admts or percentage admts, we did conclude in 2004 --
and again this was before -- we did the classroom study

before the plan at issue was adopted and at that tinme
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there were no holistic admts taking race into account.
And what we concluded was that we sinply -- if you

| ooked at African Anericans, for exanple, in 90 percent
of the classes of the nbst common participatory size --

JUSTICE ALITO. | really don't understand
your answer. You know the total nunmber of, let's say,
African Anericans in an entering class, right? Yes or
no?

MR. GARRE: Yes, Your Honor.

JUSTICE ALITO. And you know the tota
number who were admtted under the Top 10 Percent Pl an?

MR. GARRE: We do, Your Honor. But again at
the time --

JUSTICE ALITO. If you subtract AfromB
you'll get C, right?

MR. GARRE: Your Honor, at the tinme --

JUSTICE ALITO And what is the value of C
per class?

MR. GARRE: Your Honor, | don't know the
answer to that question, and let nme try to explain why
the university didn't |ook specifically to that.
Because at the tine that the classroom diversity study
was conducted, it was before the holistic adm ssions
process at issue here was adopted in 2003-2004. And so

t hat determ nati on wouldn't have been as inportant as
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just finding out are African Anmericans or Hi spanics,
underrepresented mnorities, present at the university
I n such nunbers that we are not experiencing racial

i solation in the classroom

CHI EF JUSTI CE ROBERTS: What is that number?
Vhat is the critical mass of African Anmericans and
Hi spanics at the university that you are working toward?

MR. GARRE: Your Honor, we don't have one.
And this Court in Gutter --

CHI EF JUSTI CE ROBERTS: So how are we
supposed to tell whether this plan is narrowmy tailored
to that goal ?

MR. GARRE: To look to the sane criteria of
this Court in Gutter. This Court in Gutter
specifically rejected the notion that you could conme up
with a fixed percentage. Now --

JUSTICE ALITO. Does critical mass vary from
group to group? Does it vary from State to State?

MR. GARRE: It certainly is contextual. |
think it could vary, Your Honor. | think -- let ne
first say that ny friends have, throughout this
litigation, not in this Court, asserted 20 percent as a
critical mass and that's | unping together different
m nority groups.

JUSTICE ALITO. But could you answer ny
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question? What does the University of Texas -- the

Uni versity of Texas think about those questions? |Is the
critical mass for the University of Texas dependent on

t he breakdown of the popul ation of Texas?

MR. GARRE: No, it's not at all.

JUSTI CE ALI TO It's not.

MR. GARRE: [It's not at all. 1It's |ooking
to the educati onal benefits of diversity on canpus, and
| think we actually agree on what that nmeans and what
Gutter said it meant in ternms of --

JUSTICE GINSBURG:. M. Garre, could you
explain -- | think you were trying to before -- what
seens to ne the critical question in-this case: Wy
didn't the 10 percent solution suffice? There were a
substantial nunber of mnority nenbers adnitted as a
result of the 10 percent solution. Wy wasn't that
enough to achieve diversity?

MR. GARRE: Let ne nake a couple of points,
Your Honor. First, if you just |ooked at the nunbers --
we don't think it's the nunbers, but if you | ooked at
the nunmbers after 7 years, racial diversity anong these
groups at the University of Texas had renmi ned stagnant
or worse. 2002, African Anerican enroll ment had
actually dropped to 3 percent. That's one part of it.

The other part of it is if you | ook at the
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adm ssi ons under the top 10 percent plan, taking the top
10 percent of a racially identifiable high school nay
get you diversity that | ooks okay on paper, but it
doesn't guarantee you diversity that produces

educati onal benefits on canmpus. And that's one of the
consi derations that the university took into account as
wel | .

JUSTI CE SCALI A: | don't understand that.
VWhy? VWhy doesn't it?

MR. GARRE: Because, Your Honor, as is true
for any group, and the Harvard plan that this Court
approved i n Bakke specifically recognized this, you
woul d want representatives and different viewpoints from
i ndi viduals within the same -- the same racial group,
just as you would fromindividuals outside of that.

JUSTI CE SCALI A:  What kind of viewpoints? |
mean, are they political viewpoints?

MR. GARRE: Anyone's experiences, where they
grew up, the situations that they -- that they
experience in their lives are going to affect their
Vi ewpoi nt s.

JUSTI CE SCALI A: But this has nothing to do
with racial diversity. | nean, you're talking about
sonet hi ng el se.

MR. GARRE: Your Honor, | think it directly

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
42

| npacts the educational benefits of diversity in this
sense, that the mnority candi date who has shown that --
t hat he or she has succeeded in an integrated

envi ronnment, has shown | eadership, community service,
the other factors that we |ooked at in holistic review,
I's precisely the kind of candidate that's going to

cone -- come on canpus, help to break down raci al
barriers, work across racial |lines, dispel --
stereotypes --

JUSTI CE SCALIA: Also, the kind that is
likely to be included within the 10 percent rule.

And, incidentally, when was the 10 percent
rul e adopted?

MR. GARRE: 1998, Your Honor.

But with respect to your factual point,
that's absolutely wong, Your Honor. |[If you |look at the
adm ssions data that we cite on page 34 of our brief, it
shows the breakdown of applicants under the holistic
pl an and the percentage plan. And | don't think it's
been seriously disputed in this case to this point that,
al t hough the percentage plan certainly helps with
m nority adm ssions, by and large, the -- the mnorities
who are admtted tend to conme from segregated,
raci ally-identifiable schools.

JUSTICE ALITO.  Well, | thought that the
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whol e purpose of affirmative action was to help students
who conme from underprivil eged backgrounds, but you make
a very different argunent that | don't think I've ever
seen before.

The top 10 percent plan admts | ots of
African Anericans -- |lots of Hispanics and a fair nunber
of African Americans. But you say, well, it's -- it's
faulty, because it doesn't admt enough African
Ameri cans and Hi spanics who cone from privil eged
backgrounds. And you specifically have the exanple of
the child of successful professionals in Dallas.

Now, that's your argunment? |If you have --

you have an applicant whose parents are -- let's say
they're -- one of themis a partner in your law firmin
Texas, another one is a part -- is another corporate

| awyer. They have incone that puts themin the top
1 percent of earners in the country, and they have --
parents both have graduate degrees. They deserve a
| eg-up against, let's say, an Asian or a white applicant
whose parents are absolutely average in terns of
educati on and i nconme?

MR. GARRE: No, Your Honor. And let nme --
| et ne answer the question.

First of all, the exanple cones al nost word

for word fromthe Harvard plan that this Court approved
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in Gutter and that Justice Powell held out in Bakke.

JUSTICE ALITGO Well, how can the answer to
t hat question be no, because being an African Anerican
or being a Hispanic is a plus factor.

MR. GARRE: Because, Your Honor, our point
Is, is that we want mnorities fromdifferent
backgrounds. W go out of our way to recruit mnorities
from di sadvant aged backgrounds.

JUSTI CE KENNEDY: So what you're saying is
t hat what counts is race above all.

MR. GARRE: No, Your Honor, what counts is
di fferent experiences --

JUSTI CE KENNEDY: Well, that's the
necessary -- that's the necessary response to
Justice Alito's question.

MR. GARRE: Well, Your Honor, what we want
is different experiences that are going to -- that are
going to come on canpus --

JUSTI CE KENNEDY: You want underprivil eged
of a certain race and privileged of a certain race. So
that's race.

MR. GARRE: No, Your Honors, it's -- it's
not race. It's just the opposite.

| mean, in the LUAC decision, for exanple,

this Court said that failing to take into account
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di fferences anong nenbers of the sanme race does a
di sservice --

JUSTI CE KENNEDY: But the reason you're
reaching for the privileged is so that nenbers of that
race who are privileged can be representative, and
that's race. | just --

MR. GARRE: [It's -- it's nenbers of the same
raci al group, Your Honor, bringing different
experiences. And to say that -- if you took any raci al
group, if you had an admni ssions process that only tended
to admt froma -- people froma particul ar background
or perspective, you would want people fromdifferent
per spectives.

CHI EF JUSTI CE ROBERTS: Counsel --

MR. GARRE: And that's -- that's the
i nterests that we're discussing here. [It's the
interests that the Harvard plan specifically adopts
and | ays out --

CHI EF JUSTI CE ROBERTS: | understand mny job
under our precedents to determne if your use of race is
narromy tailored to a conpelling interest.

The conpelling interest you identify is
attaining a critical mass of mnority students at the
Uni versity of Texas, but you won't tell nme what the

critical mass is. How am | supposed to do the job that
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our precedents say | should do?

MR. GARRE: Your Honor, what -- what this
Court's precedents say is a critical mass is an
envi ronnment in which students of underrepresented --

CHI EF JUSTI CE ROBERTS: | know what you say,
but when will we know that you' ve reached a critica
mass?

MR. GARRE: Well --

CHI EF JUSTI CE ROBERTS: Gutter said there
has to be a | ogical end point to your use of race. \What
is the logical end point? Wen wll | know that you've
reached a critical mass?

MR. GARRE: Your Honor, this question, of
course, inplicates Gutter itself. And, again,
understood nmy friend not to challenge that. They
haven't chall enged that diversity is a conpelling
interest at all.

Vhat -- what we | ook to, and we think that
courts can review this determ nation, one, we ook to
feedback directly from students about racial isolation
that they experience. Do they feel |ike spokespersons
for their race.

CHI EF JUSTI CE ROBERTS: So, what, you
conduct a survey and ask students if they feel racially

i sol at ed?
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MR. GARRE: That's one of the things we

| ooked at .

CHI EF JUSTI CE ROBERTS: And that's the basis
for our Constitutional determ nation?

MR. GARRE: Your Honor, that's one of the
things that we | ooked at.

CHI EF JUSTI CE ROBERTS: Okay. \What are the
ot hers?

MR. GARRE: Another is that we did ook to
enrol | ment data, which showed, for exanple, anpng
African Americans, that African Anmerican enroll nment at
the University of Texas dropped to 3 percent in 2002
under the percentage plan.

CHI EF JUSTI CE ROBERTS: At what |evel wll

it satisfy the critical mass?

MR. GARRE: Well, | think we all agree that
3 percent is not a critical mass. It's well beyond
t hat .

CHI EF JUSTI CE ROBERTS: Yes, but at what
level will it satisfy the requirenent of critical nass?

MR. GARRE: When we have an environment in
whi ch African Americans do not --

CHI EF JUSTI CE ROBERTS: When -- how am
supposed to deci de whet her you have an environnent

within particular mnorities who don't feel isolated?
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MR. GARRE: Your Honor, part of this is a --
is a judgnment that the admn -- the educators are going
to make, but you would look to the sanme criteria --

CHI EF JUSTI CE ROBERTS: So, | see -- when
you tell ne, that's good enough.

MR. GARRE: No, Your Honor, not at all. You
woul d |l ook to the criteria that we | ooked at, the
enrol Il ment data, the feedback fromthe students. W
al so took into account diversity in the classroom W
took into account the racial clinmate on canpus.

JUSTI CE ALITO. But would 3 percent be
enough in New Mexico, your bordering state, where the
African Anmerican population is around 2 percent?

MR. GARRE: Your Honor, | don't think it
woul d. | nean, our concept to critical mass isn't tied
to denographic. It's undisputed in this case that we
are not pursuing any denographic goal. That's on page

138 of the Joint Appendi x.

Al of -- | think many key facts are
undi sputed here. It's undisputed that race is only a
nodest factor. It's undisputed that we're taking race

i nto account only to consider individuals in their
totality.
JUSTI CE SOTOVAYOR: M. Garre, | think that

the issue that ny coll eagues are asking is, at what
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poi nt and when do we stop deferring to the University's
judgment that race is still necessary? That's the
bottomline of this case. And you're saying, and |
think rightly because of our cases, that you can't set a
guot a, because that's what our cases say you can't do.

So if we're not going to set a quota, what
do you think is the standard we apply to make a
j udgnent ?

MR. GARRE: | think the standard you woul d
apply is the one set forth in Gutter, and it comes from
Justice Powell's opinion in Bakke, that you would | ook
to whether or not the University reached an environment
I n which nmenbers of underrepresented-m norities, African
Ameri cans and Hispanics, do not feel |ike spokespersons
for their race, nmenbers -- an environment where
cross-racial understanding is promoted, an environnent
where the benefit -- educational benefits of diversity
are realized.

And the reason why the University of Texas
concluded that that environment was not met here, it
|l aid out in several different information points that
this Court can review --

JUSTI CE SCALI A: But that holds for only --
only anot her what, 16 years, right? Sixteen nore years,

and you're going to call it all off.
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MR. GARRE: Your Honor, we don't read

Grutter as establishing that kind of tinme clock. W are
| ooking at this --

JUSTI CE SCALI A: But you're appealing to
Gutter, and that's what it said.

MR. GARRE: Well, Your Honor, Gutter is
this Court's precedence. W' re guided by it here. At
| east the advocates are. And -- and what we would | ook
tois once -- we're |ooking at this every year, we're
| ooking at it carefully. And once we reach that point,
of course, we're going to stop

But we also take --

JUSTI CE SOTOVAYOR: M. --

JUSTICE GINSBURG M. Garre. M. Garre.

JUSTI CE SCALI A: Sone of the stuff that
Grutter says -- sone of the stuff that Grutter says you
agree with, sonme of the stuff that it says you don't
agree with.

MR. GARRE: Well, | don't know that |'ve
di sagreed with anything it said. It --

JUSTICE GINSBURG: M. Garre, before your
time is -- runs out, the other point that I1'd like you
to answer is the argunent based on Parents Invol ved,
that the game is just too small to warrant using a

racial criteria.
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MR. GARRE: Your Honor --

JUSTI CE Gl NSBURG. Once you have the
10 percent, you don't need nore. So how do you answer
the argument of it being too small?

MR. GARRE: First |'d point to nmy friend's
own concessions, that the consideration of race has
i ncreased racial diversity at Hi spanic and hel ps with
mnority enrollnment. That's on page 138 of the Joint
Appendi x.

Secondly, 1'd point to the fact that African

Ameri can and Hi spani cs' adm ssions did increase.
African Anerican adm ssions doubled fromthe period of
2002 to 2004. So this has had a real inportant inpact
on diversity at the University of Texas.

JUSTICE ALITO. Well, in ternms of diversity,
how do you justify lunping together all Asian Anmericans?
Do you think -- do you have a critical mass of Filipino
Ameri cans? Canbodi an Anmericans --

MR. GARRE: Your Honor --

JUSTICE ALITO  -- Canbodi an Anericans?

MR. GARRE: -- the common formthat's used
has Asi an Anmerican, but also, next to that, has a form
t hat says country of origin where that can be spelled
out .

JUSTICE ALITO. But do you have a critical
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mass as to all the subgroups that fall within this
enor mous group of Asian Anericans?

MR. GARRE: Your Honor, we've |ooked to
whet her or not we have a critical mass of
underrepresented mnorities, which is precisely what the
G utter decision asks us to do.

| think -- if I can nmake a quick point on
jurisdiction --

JUSTI CE KENNEDY: |If | could, before we get
to that.

MR. GARRE: |'m sorry.

JUSTI CE KENNEDY: Suppose we -- that you, in
your experience identify a nunerical -category a
numeri cal standard, a nunerical designation for critical
mass: |t's X percent. During the course of the
adm ssions process, can the adm ssions officers check to
see how cl ose they are conming to this nunmerical --

MR. GARRE: No. No, Your Honor, and we
don't. On page 389 --

JUSTI CE KENNEDY: You -- you cannot do that?

MR. GARRE: We -- we wouldn't be nonitoring
the class. | think one of the problens --

JUSTI CE KENNEDY: But isn't that what
happened in Grutter; it allowed that.

MR. GARRE: It did, Your Honor. It was one
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of the things --

JUSTI CE KENNEDY: So are you saying that
Gutter is incorrect?

MR. GARRE: No, Your Honor. It was one of
the things that you pointed out in your dissent. \What
|"'msaying is we don't have that problem because --

JUSTI CE KENNEDY: |I'm-- |I'm aski ng whet her
or not you could do that. And if --

MR. GARRE: | don't think so, because the
Grutter majority didn't understand it to be nonitoring
for the purposes of reaching a specific denographic.

CHI EF JUSTI CE ROBERTS: They don't -- they
don't nonitor, but race is the only one of your holistic
factors that appears on the cover of every application,
ri ght?

MR. GARRE: Well, all the holistic factors
are taking into account on the application, and they're
listed at various points on the application.

CHI EF JUSTI CE ROBERTS: |"msorry. The
guestion was whether race is the only one of your
holistic factors that appears on the cover of every
appl i cati on.

MR. GARRE: That -- that is true on the
cover of the application.

If -- could | nmake one point on jurisdiction?
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CHI EF JUSTI CE ROBERTS: We will give you a
little more time since |'mgoing to give your friend a
little nore tine.

MR. GARRE: Thank you.

The fundanental problemwith jurisdiction is
this: First of all, they definitively cannot show t hat
she was injured by any consideration of race. That's at
pages 415 and 416 of the Joint Appendi x, where it makes
clear that Ms. Fisher would not have been admitted to
the fall 2008 class at University of Texas no matter
what her race, because her --

CHI EF JUSTI CE ROBERTS: Just to be clear,
are you arguing that she doesn't have standing in an
Article Il sense?

MR. GARRE: Yes, Your Honor. And | think --

CHI EF JUSTI CE ROBERTS: You address that in
your brief in one footnote, right? W have an
obligation to consider it in every case, and what you
gave us is one footnote in which you said it's hard to
see how she could establish cognizable jurisdiction.

MR. GARRE: And there is another part of
that that conmes fromthe brief in opposition, Your
Honor, which goes to the relief that she has requested.
The declaratory and injunctive release -- relief that

this case began with, that request has fallen out, and
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that's undi sputed. So the only thing that is live in

this case is a request for nonetary damages. That
request is on page 79 of the Joint Appendix, and it's
focused exclusively on a request for the return of

adm ssions fees. And the reason why that is not enough
to confer standing is that she would have paid the

adm ssions fee no matter what policy the university

adm ssi ons had.

CHI EF JUSTI CE ROBERTS: What about -- what
about our Jacksonville case that said it is an injury to
be forced to be part of a process in which there is
race-consci ous eval uation?

MR. GARRE: Texas v. Lesage says that
that -- that injury is not sufficient in a
backwar d- | ooki ng case |ike this, where you only have
nonet ary damages. |In Jacksonville and all the other
cases, they involved forward-Iooking clains for
declaratory injunctive rel ease where people who were
going to go out and get contracts again. So Texas
Uni versity --

CHI EF JUSTI CE ROBERTS: I thought your
friend -- your friend told us that these renedial issues
and damages i ssues had been segregated out of the
process and are still available for remand.

MR. GARRE: Your Honor, that is not an
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answer to jurisdiction for this reason: |It's true that
it is bifurcated in the sense that we could go and prove
damages, but the conplaint nakes no doubt that the only
request for nonetary damages is a request for adm ssions
fees. That -- it says that explicitly. And this Court
has said that relief that does not renedy the injury

suf fered cannot bootstrap a plaintiff into Federal

court. That is the very essence of the redressability
requirement. That conmes fromthe Seal Co. Case.

JUSTI CE SCALI A: Well, that's part of the
injury she suffered. It's -- it's not the only injury
per haps.

MR. REIN. It's the only:--

JUSTI CE SCALI A: But she -- she had to pay
an adm ssions fee for a process in which she was not
treated fairly.

MR. GARRE: And the reason why --

JUSTI CE SCALI A: Wiy shouldn't she get her
noney back?

MR. REIN. The reason why the paynent of
that fee doesn't redress the injury, Your Honor, is that
she woul d have paid it even if Texas didn't consider
race at all; and, therefore, the paynent of the
application fee back doesn't renmedy the injury that she

i s conpl ai ni ng about.
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JUSTI CE BREYER: Can | ask you to get -- if
this is easy, do it; if not, don't.
| wanted to use accurate nunbers, and so |
di scovered -- | wanted to find out how many universities

actually used a Gutter-type process |ast year or the
year before, etcetera. And one of your amci, the

adm ssions officers, according to our library, is the
only place that has that information, though it's
public, and | didn't want themto do it because they are
an amci of yours. And you are both here, both sides,
so if you can agree on -- sinply, roughly -- what that
number is, | would like to knowit; otherwise, | wll --
| can use pre-Grutter nunbers which are public and
avai l abl e.

MR. GARRE: Your Honor, | don't have
specific nunbers. Obviously, the Ivy Leagues and Little
vy Leagues that have filed am cus briefs are using it.
And this Court recognized in Gutter that the best
uni versities, many of the best universities in Anmerica,
have been using these plans for 30 years or nore.

JUSTI CE SCALI A: Since we are asking
guestions just about just curiosity, | amcurious to
know how many -- this is a very anbitious racial program
here at the University of Texas. How nmany people are

there in the affirmative action department of the
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University of Texas? Do you have any idea? There nust
be a | ot of people to, you know, to nonitor all these

cl asses and do all of this assessnment of race throughout
the thing. There would be a |arge nunber of people be
out of a job, wouldn't we, wouldn't they, if we suddenly
went to just 10 percent?

MR. GARRE: Your Honor, one of the things
that the University of Texas does nonitor is the racial
climate on canmpus. It does that to inprove the
experience for all students on canpus.

JUSTI CE SCALI A: How many peopl e?

MR. GARRE: | don't --

JUSTI CE SCALI A:  You don'-t.

MR. GARRE: -- have a specific nunber of
peopl e, Your Honor, but it is -- it is an inportant part
of inproving the educational experience for all students
at the University of Texas no matter what their race.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. GARRE: Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: General Verrilli.

ORAL ARGUMENT OF DONALD B. VERRILLI, JR
FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENTS
GENERAL VERRI LLI: M. Chief Justice, and

may it please the Court:
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In resolving this case, it is inmportant to
focus on what is, or nore precisely, what is not at
I ssue.

Petitioner is not challenging Gutter's
reaffirmati on of the principle of Justice Powell's
opi nion in Bakke that student body diversity is a
conpelling interest that can justify the consideration
of race in university adm ssions. Colleges and
uni versities across the country have relied on that
principle in shaping their adm ssions policies, and it
Is of vital interest to the United States that they
continue to be able to do so.

The core of our interest :is in ensuring that
the Nation's universities produce graduates who are
going to be effective citizens and effective | eaders in
an increasingly diverse society, and effective
conpetitors in diverse gl obal narkets.

JUSTICE ALITO Does the United States agree
with M. Garre that African Anmerican and Hi spanic
applicants from privil eged backgrounds deserve a
preference?

GENERAL VERRI LLI: | understand that
differently, Justice Alito. Here's how we understand
what is going on with respect to the adm ssions process

in the University of Texas, and | am going to address it
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directly. | just think it needs a bit of context to do
Sso.

The Top 10 Percent Plan certainly does
produce sonme ethnic diversity. Significant nunbers get
in. The problemis the university can't control that
diversity in the sane way it can with respect to the
25 percent of the class that is admtted through the
hol i stic process.

So ny understandi ng of what the university
here is looking to do, and what universities generally
are looking to do in this circunstance, is not to grant
a preference for privilege, but to nake individualized
deci si ons about applicants who will directly further the
educational m ssion. For exanple, they will |ook for
i ndi viduals who will play against racial stereotypes
just by what they bring: The African Anerican fencer;

t he Hi spanic who has -- who has nmastered cl assical
Greek. They can also | ook for people who have a
denonstrated track record of --

JUSTICE ALITO. If you have two applicants
who are absolutely the same in every respect: They both
cone from affluent backgrounds, well-educated parents.
One falls within two of the groups that are given a
preference, the other doesn't. It's a marginal case.

It's the last -- the |ast position available in the
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class. Under the Texas plan, one gets in; one doesn't
get in. Now, do you agree with that or not?

GENERAL VERRILLI: No. | think --

JUSTICE ALITO. Do you agree with -- do you
agree that that is an incorrect statenment of the facts,
or do you agree that that's an incorrect understanding
of the Equal Protection Cl ause?

GENERAL VERRILLI: | think it's both. |
think the -- there is no automatic preference in Texas.
And | think this is right in the -- it says at page 398a

of the Joint Appendix -- the -- they describe the
process as saying, "An applicant's race is considered
only to the extent that the applicant, viewed
holistically, will contribute to the broader vision of
diversity desired by the university."

JUSTI CE SCALI A: Yes, but -- but the
hypot hetical is that the two applicants are entirely the
sane in all other respects.

GENERAL VERRI LLI: Right. But the point --

JUSTICE SCALIA: And if -- if the ability to
give a racial preference neans anything at all, it
certainly has to mean that, in the -- in the
hypot hetical given -- given by Justice Alito, the

mnority student gets in and the other one doesn't.

GENERAL VERRI LLI: | disagree,
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Justice Scalia. What the -- Texas, | think, has made
clear -- and | think this is a common feature of these
ki nds of holistic approaches -- that not everyone in an

underrepresented group gets a preference, gets a plus
factor.

JUSTICE SCALIA: It's not a matter of not
everyone; it's a matter of two who are identical in all
ot her respects.

GENERAL VERRI LLI : Ri ght .

JUSTI CE SCALI A: And what does the raci al
preference nean if it doesn't nean that in that
situation the mnority applicant wins and the other one
| oses?

GENERAL VERRI LLI: There may not be a racial
preference in that situation. 1It's going to depend on a
holistic, individualized consideration of the applicant.

JUSTI CE KENNEDY: | don't understand this
argunent. | thought that the whole point is that
sonetimes race has to be a tie-breaker and you are
saying that it isn't. Well, then, we should just go
away. Then -- then we should just say you can't use
race, don't worry about it.

GENERAL VERRILLI: | don't think it's a
tie-breaker. | think it functions nore subtly than

t hat, Justice Kennedy.
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CHI EF JUSTI CE ROBERTS: It doesn't function
nore subtly in every case. W have findings by both
courts below -- and I"'mreading fromthe court of
appeal s opinion at Petitioner appendi x page 33.

"The district court found that race is
I ndi sputably a meani ngful factor that can make a
difference in the evaluation of a student's
application.” If it doesn't nake a difference, then we

have a clear case; they're using race in a way that
doesn't nake a difference. The supposition has to be
that race is a determ ning factor

We've heard a | ot about holistic and al
that. That's fine. But unless it's-.a determning
factor, in sonme cases they're using race when it doesn't
serve the purpose at all. That can't be the situation.

GENERAL VERRI LLI: It can make a difference.
It just doesn't invariably nmake a difference with
respect to every mnority applicant, and that's the
key --

CHI EF JUSTI CE ROBERTS: You have to agree
that it makes a difference in sone cases.

GENERAL VERRI LLI: Yes, it does.

CHI EF JUSTI CE ROBERTS: Okay.

GENERAL VERRI LLI : But it doesn't

necessarily make a difference in the situation that
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Justice Alito posited --

JUSTI CE GINSBURG: But that's the same --
the sanme would be true in -- of the Bakke plan, that in
sone cases it's going to nake a difference. The sane
woul d be true under Gutter. The sane would be true
under the policies nowin existence at the mlitary
academ es.

GENERAL VERRI LLI: That -- that is exactly
right, Justice G nsburg, but the point is that it's not
a nechani cal factor.

Now, with respect to the inplenmentation
of -- and the narrow tailoring inquiry, with respect to
the University's inplenmentation of this -- of its
conpelling interest, | do think it's clear that,
al t hough the Petitioner says she's chall engi ng
| npl enmentation, that this plan nmeets every requirenent
of Grutter and addresses the concern of Justice Kennedy
that you raised in dissent in Gutter. \Whether Texas
had to or not, it did address that concern.

There's no quota. Everyone conpetes agai nst
everyone else. Race is not a nmechanical automatic
factor. It's an holistic individualized consideration.
And because of the way the process is structured, they
do not monitor the racial conposition on an ongoing

basi s.
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JUSTI CE SOTOVAYOR: General, | think, as |
take your answer, is that the supposition of
Justice Alito's question is truly inpossible under this
system There are not two identical candi dates because
there are not identical mechanical factors that --
except the 10 percent plan.

Under the PIA, the factors are so varied, so
contextually set, that no two applicants ever could be
i dentical in the sense that they hypothesize.

GENERAL VERRI LLI: That's correct. They
make specific individualized judgnents about each
appl i cant --

JUSTI CE SOTOVAYOR: Because no two people
can be the sane --

CHI EF JUSTI CE ROBERTS: To get back to what
we're tal king about, you -- as | understand it, race by
itself is taken into account, right? That's the only
thing on the cover of the application; they take race
i nto account.

And the district court found -- and you're
not challenging -- that race makes a difference in sone
cases, right?

GENERAL VERRI LLI: Yes. But the key,

M. Chief Justice, is the way it nakes a difference.

And it makes a difference by casting the acconplishments
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of the individual applicant in a particular |ight, or
the potential of an individual applicant in a particul ar
| i ght.

VWhat -- what universities are |ooking for
principally with respect to this individualized
consideration is what is this individual going to
contribute to our canmpus? And race can have a bearing
on that because it can have a bearing on eval uati ng what
t hey' ve acconplished, and it can have a bearing for the
reasons | tried to identify earlier to Justice Alito on
what they can bring to the table, what they can bring to
that freshman sem nar, what they can bring to the
student governnent, what they can bri-ng to the canpus
envi ronnent - -

JUSTI CE BREYER: All right, sir. But it is
the correct answer to Justice Alito's -- if there are
ever two applicants where the GPA, the test -- the
grades, the SAl, SA2, |eadership, activities, awards,
wor k experience, community service, famly's econom c
status, school's socioeconom c status, famly's
responsibility, single-parent honme, |anguages other than
Engl i sh spoken at home, and SAT score relative to
school's average race, if you have a situation where
those -- all those things were absolutely identical

t han the person would be admtted on the bounds of race.
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GENERAL VERRI LLI: Not necessarily.
(Laughter.)
GENERAL VERRI LLI: Because -- because -- |'m

trying to make a sinple point here. Neither --

CHI EF JUSTI CE ROBERTS: Gentl enen,
don't wite --

GENERAL VERRI LLI: -- neither m ght get in.

JUSTICE ALITO  Let ne withdraw that
hypot hetical if you don't I|ike that.

Before your time runs out, let me ask you
anot her questi on.

Your ROTC argunent -- you nmake -- you
make -- you devote a |ot of attention in your brief to
the mlitary. Could you explain your ROTC argunent to
me?

GENERAL VERRI LLI: Sure.

JUSTICE ALITO. Why is it inmportant for the
ROTC program for conm ssioned officers that Texas have
this other plan on top of the top 10 percent plan?

GENERAL VERRILLI: Qur -- our mlitary
effectiveness depends on a pipeline of well-qualified
and wel | - prepared candi dates from di verse backgrounds
who are confortable exercising | eadership in diverse
settings.

JUSTI CE ALI TO Oh, | understand that. And
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just -- |1 don't want to cut you off, but --

GENERAL VERRI LLI: Right.

JUSTICE ALITO -- because the tine is about
to expire, so you' ve got a marginal candi date who wants
to go to the University of Texas at Austin and is al so
i nterested in ROTC. Maybe if race is taken into
account, the candidate gets in. Mybe if it isn't, he
doesn't get in. How does that inpact the mlitary?

The candidate will then probably go to Texas
A&M or Texas Tech? |Is it your position that he will be

an inferior mlitary officer if he went to one of those
school s?

GENERAL VERRI LLI: No, Justice Alito.

JUSTICE ALITGO Then | don't understand the
argunent .

GENERAL VERRI LLI: The point of educati onal
di versity, the point of what the University of Texas is
trying to achieve is to create an environnment in which
everyone devel ops an appropriate sense of citizenship,
everyone devel ops the capacity to lead in a racially
di verse society, and so it will benefit every ROTC
applicant fromthe University of Texas.

And 43 percent of the O ficer Corps cones
fromthe ROTC. [It's a very significant source of our

mlitary | eadership.
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CHI EF JUSTI CE ROBERTS: General, how -- what

is your view on how we tell whether -- when the
Uni versity has attained critical nmass?

GENERAL VERRILLI: | don't think critical --
| agree with my friend that critical nass is not a
number. | think it would be very ill-advised to suggest
that it is nunerical.

CHI EF JUSTI CE ROBERTS: Okay. |'m hearing a
| ot about what it's not. |'d like to know what it is
because our responsibility is to decide whether this use
of race is narromy tailored to achieving, under this
University's view, critical nass.

GENERAL VERRI LLI: May | -answer,

M. Chief Justice?

CHI EF JUSTI CE ROBERTS: Oh, yes.

GENERAL VERRI LLI: Thank you.

| think -- 1 don't think that this is a
situation in which the Court sinply affords conplete
deference to the University's judgnment that it hasn't
yet achieved the level of diversity that it needs to
accomplish its educational m ssion.

| think that the Court ought to -- has to
make its own i ndependent judgnent. | think the way the
Court would go about making that independent judgnent is

to | ook at the kind of information that the university
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considered. That could be information about the
conposition of the class. It could be information about
classroom diversity. It could be information about
retenti on and graduation rates. It could be informtion
about -- that's specific to the university's context in
history. 1Is it a university that has had a history of
raci al incidents and trouble or not? A series of
factors.

And then what the Court's got to do is
satisfy itself that the University has substantiated its
concl usi on based on that -- based on the information
it's considered, that it needs to consider race to
further advance the educational goals that Gutter has
identified as a conpelling interest.

And | will say, | do think, as the nunber of
mnority enroll ees gets higher, the burden on the
university to do that is going to get harder to neet.
But | don't think -- | don't think there is a nunber,
and | don't think it would be prudent for this Court to
suggest that there is a nunber, because it would raise
exactly the kind of problemthat I -- that | think
Justice Kennedy identified in the Gutter dissent of
creating hydraulic pressure towards that nunber.

JUSTI CE SCALI A:  We should probably stop

calling it critical mass then, because mass, you know,
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assumes nunbers, either in size or a certain weight.

GENERAL VERRI LLI: | agree.

JUSTI CE SCALIA: So we should stop calling
it mass.

GENERAL VERRI LLI: | agree.

JUSTI CE SCALIA: Call it a cloud or
sonething |ike that.

(Laughter.)

GENERAL VERRI LLI : | agree that critical
mass -- the idea of critical mass has taken on a life of

its own in a way that's not hel pful because it doesn't
focus the inquiry where it should be.

If I may just add one word in concl usion.

CHI EF JUSTI CE ROBERTS: Sur e.

GENERAL VERRI LLI: Thank you.

| think it is inmportant, Your Honors, not
just to the governnent, but to the country, that our
uni versities have the flexibility to shape their
environnments and their educational experience to nmake a
reality of the principle that Justice Kennedy identified
I n Parents Involved, that our strength conmes from people
of different races, different creeds, different
cultures, uniting in a commtnent to freedom and to
nore a perfect union.

That's what the University of Texas is
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trying to do with its adm ssions policy, and it shoul d

be uphel d.

Thank you.
CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.
M. Rein, 10 m nutes.
REBUTTAL ARGUMENT OF BERT W REIN
ON BEHALF OF THE PETI TI ONER

MR. REIN:. Thank you, M. Chief Justice.

That's nmore than | expect ed.

CHI EF JUSTI CE ROBERTS: Just keeping the

playing field |evel.

MR. REIN. Well, that's what we're seeking

in this case, M. Chief Justice, a |level playing field

for Abby Fisher. So it's nost apt at this point.

on. First,

There's just three things | want to touch

there's been a | ot of back and forth on

standi ng, but, as we have pointed out, that really

relates to nerits. And | just want to nake clear that

we do not accept the prem se of that footnote, that she

woul d not have entered under any circunstances; that

they' ve asserted that, but, in fact, she was considered

for the sumrmer program which is --

JUSTI CE SOTOMAYOR: |s your conpl ai nt

72

limted to injunctive relief and the return of the $100?

As written,

is that what it's limted to?
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MR. REIN: No, because it said, "any and al

ot her danmages,"” at the point when we were witing it,

whi ch was --

JUSTI CE SOTOVAYOR: I n Arizonans and Al varez
we said any all -- any and other -- all danmages is too
specul ative. |Is what you actually see what | said:

injunctive relief and the return of the $100.

MR. REIN. And what |'m saying is that we
never had the opportunity to develop the full damages --

JUSTI CE SOTOMAYOR: I n --

MR. REIN:. -- because of --

JUSTI CE SOTOVAYOR: I n Arizonans and Al varez
we said you can't manufacture standing after the fact.
Did you ask only for injunctive relief and the $100,
specifically?

MR. REIN: The only specific nunber in the
conpl ai nt, because of the point in tim when it was
filed was the application fee, which we believe --

JUSTI CE SOTOVAYOR: And you woul d have paid
that no matter what; under any system of adm ssion you
woul d have paid the same $100.

MR. REIN: You would have paid the fee in
return for a fair processing of the application, which
she did not receive, and we think that is a claimthat

will be sustained. It is not tested at this point.
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And the second thing is, because of the way
the case was bifurcated, with the agreenment of all and
the district court as well, we did not devel op the
addi ti onal danmages here. W reserved the right to
anmend, and as things have progressed --

JUSTI CE SOTOVAYOR: For what, nom nal
danages?

MR. REIN: No --

JUSTI CE SOTOVAYOR: And then how do you get
around Arizonans?

MR. REIN: Because as -- as in the BIO what
UT pointed out was there are other kinds of financial
I njuries which were not ascertainable at the tinme the
conplaint was filed because we were trying to put her
into the university.

JUSTI CE SOTOVAYOR: She was going to get a
better job because she went to a different university?

MR. REIN. That's one of the things they
suggested. There are differences in cost between the --
what she paid at LSU and what she woul d have paid at UT.
" mjust saying, these are all reserved questions and
they don't go to standing. The Court made that clear in
Bakke.

Let me go to another issue that, you know, |

think I never conpleted my answer to Justice Breyer.
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VWhere we stand on what you should do about Gutter is as
fol |l ows.

We recognize, as in the words of -- that the
Solicitor General just issued -- that there is an
i nterest which is cognizable in diversity. That is --
that was the root question in Grutter, could you
recognize it at all. But what we are concerned about,
as you are seeing here, is universities |like UT and many
others have read it to be green light, use race, no end
point, no discernible target, no critical mass, you

know, in circunmstances reduced to sonething that can be

revi ewed.

And as long as you don't cross two |ines,
determ native points and fixed quotas -- "quotas"
meaning we will fill this quota exclusively with who we
deem to be under-represented -- you are okay. W don't

think that's the way Grutter was intended. Gutter was
I ntended to say this is an area of great caution; using
race itself raises all kinds of red flags, so before you
use race make a determ nati on whether really, your
Interest in critical mass -- that is, in the dial ogue
and interchange, the educational interest, is that --

JUSTI CE SOTOVAYOR: You are not suggesting
that if every mnority student that got into a

university got into only the physical education program
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and in this particular university that -- that physical
education programincludes all the star athletes; so
every star athlete in the school happens to be bl ack or
Hi spanic or Asian or sonething else, but they have now
reached the critical mass of 10, 15, 20 percent -- that
the university in that situation couldn't use race?

MR. REIN. Well, I think you are talking
about --

JUSTI CE SOTOVAYOR: In the holistic way that
Gutter pernmits?

MR. REIN. Well, if you are saying there's a
-- adifferentiated departnment of physical education,
which is |like a separate coll ege, you have changed the
nature of the hypothetical.

JUSTI CE SOTOVAYOR: No, it's just that every
one of their students who happens to be a mnority is
going to end up in that program You don't think the
uni versity could consider that it needs a different
diversity in its other departnents?

MR. REIN. Well, if that were the case,
remenber the factor that is causing it, and you are
assum ng, is choice. You have a critical mass of
students. They choose to major in different things, and
that's one of the problenms with the classroom diversity

concept. They never asked the question why, if
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40 percent of our students are mnorities, are they not
in the small classroons? Wy does that happen?
Statistically you would say that's an aberration. You
m ght ask the question what's causing it? Because in
order to fit --

JUSTI CE SOTOVAYOR: Aren't they saying the
sane thing when they say, when we are |ooking at the
holistic nmeasure, we are |ooking for that student who
is a-- that mnority student who is a nucl ear
scientist?

MR. REIN: No. Because they don't take into
account your interests, they don't ask you, are you
going to join ROTC, they don't ask you are you going to
maj or -- mgjor in physics. And when it conmes tinme in
the UT systemto allocate access to different mmjors,
they do that in a way that is basically prem sed on
academ c i ndex.

So they have a two-tiered adm ssion system
They are only here focused -- their preference goes to
adm ssion as such, it doesn't go to sorting peopl e out
by maj ors.

And if | mght then say to Justice Breyer, |
t hi nk our answer is, when we see what UT is doing, what
we that -- Gutter's -- you know, it has been perceived

as a green light; go ahead and use race, race which is
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otherwise really a highly questionable, an abom nable
ki nd of sorting out. That unchecked use of race, which
we think is -- has been spawned by m sreadi ng of
Gutter, needs to be corralled. So what we --

JUSTICE GINSBURG. Is it any nmore unchecked
than the Harvard plan which -- that started all this off
in 1978, decided by Justice Powell? 1Is it any different
fromhow race is used in our mlitary academ es?

MR. REIN. Well, | nean, they are two
di fferent questions. The Harvard plan is a very
different world. |It's a plan of wholly individualized
adm ssi on conparing individuals one on one, to establish
the platonic ideal of the class as the educati onal
m ssion. This is not what is going on at UT.

This is not an individualized, I will |ook
at you. | will score you. | wll score you
i ndi vidually. But as they keep saying, at the point of
adm ssion, | amnot admtting people; | amadmtting
categories, boxes; and that relates to Justice Alito's
guesti on.

| thought your hypothetical, Justice Alito,
was entirely fair, because in the way they do their
system in the PAl scoring, you can figure out that two
peopl e woul d have had the same PAlI score but for race.

It's an add-on. It allows themto boost the PAS
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conponent of the PAl score. So -- it is not infrequent.
There are many, many candi dates who will score the sane
PAI, may even have the sanme Al, and then you boost sone
of them

Now, what UT says is, well, we don't boost
all the mnorities. And that -- they stood here today,
and they said in their briefs, we want to boost the ones
we like. We want those affluent mnorities who we think
w Il inmprove, in our view, dialogue. That is contrary
i ndeed to the fact that they give points in the sane
system for soci oeconom c di sadvantage. |It's at odds
with itself.

But it's purely race, and it conmes to the
ul ti mate question then, which, Chief Justice, you were
asking: Were is the end point? If you have nothing to
gauge the success of the program if you can't even say
at the beginning we don't have critical nass because we
don't know what it is and we refuse to say what it is,
there is no judicial supervision, there is no strict
scrutiny and there is no end point to what they are
doi ng.

So what we have said, and it cones right
back to Justice Breyer, how would you wite it, you can
clarify it, you can say Grutter properly applies,

requires you to do A B, C and -- and we've said in our
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brief that would be satisfactory. But to the extent
that you then have it surviving side by side, there
coul d be enornous confusion.

JUSTI CE BREYER: So what you want nme to do
is go read back what we wwote in Gutter, go | ook what
the underlying determ nations of critical mass were
there, go | ook exactly howit is being done in Texas --
which | have charts that help nme see that -- and | w ||
find enough of a difference that I can wite sonme words
t hat can be adm nistered by 2,000 or 3,000 -- a thousand
Federal judges as they try to deal with prograns |ike
this, in -- that's the point, is that right?

MR. REIN. Well, I'msayirng if you clarify
t he needs and the necessity point, if you then | ook at
sone of the other deficiencies and clarify the -- the
consi deration of reasonably available alternatives as a
necessity, if you then attribute that -- you attribute
t he weaknesses of the Texas programto the absence of
those factors, | think you can fashion a result in this
case which may or may not have to, quote, "overrule"
Gutter.

It's really a matter, what do you -- do you
want to clearly restate what it is that allows the use
of this odious classification? That's what we are

tal ki ng about, it's a narrow wi ndow, and it should be
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stated as a narrow w ndow.

JUSTI CE SOTOMAYOR: So you don't want to
overrule Grutter, you just want to gut it.

MR. REIN: Excuse nme?

JUSTI CE SOTOVAYOR:  You just want to gut it.
You don't want to overrule it, but you just want to gut
it.

MR REIN. Well --

JUSTI CE SOTOVAYOR: Now you want to tell
uni versities that once you reach a certain nunber, then
you can't use race anynore.

MR. REIN: Justice Sotomayor, | don't want
to gut it. And the only way one coul-d reach that
conclusion is to assune that Gutter is an unlimted
mandat e wi t hout end point to just use race to your own
satisfaction and to be deferred to in your use of race.
That is unacceptable. That is the invasion of Abigai
Fisher's rights to equal protection under the |aw.
Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel,
counsel

The case is submtted.

(Wher eupon, at 12:23 p.m, the case in the

above-entitled mtter was submtted.)
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