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1. Introduction

Texas Ratepayers' Organization to Save Energy (Texas ROSE) files this Petition

requesting the Public Utility Commission of Texas (PUC or commission) to conduct an

investigation into the policies and practices of Direct Energy in offering residential consumers a

prepaid electric service plan known as Power-to-Go. Joining Texas ROSE in support of this

Petition are Texas Legal Service Center, The Honorable Sylvester Turner, Public Citizen Texas

Office and National Consumer Law Center.

There is sufficient public information to raise concerns that Direct Energy's Power-to-Go

product violates certain PUC customer service protection rules, uses deceptive marketing, and

discriminates against customers on the basis of income.' We would request that the PUC begin

an investigation of the product immediately to mitigate and stop any harm consumers may be

subjected to if the concerns addressed below are validated by the PUC.

1 PURA § 17.004 (4) protection from discrimination on the basis of race, color, sex, nationality, religion, marital
status, income level, or source of income and from unreasonable discrimination on the basis of geographic location;
PURA §39.101 (5) to protection from discrimination on the basis of race, color, sex, nationality, religion, or marital
status;
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This petition provides background on why an investigation is needed and identifies

certain factors that a PUC investigation might consider. It describes the possible rule violations

and problems with the program. Documentation supporting this petition is attached. The

petition also provides recommendations for the investigation itself and describes further

information the commission could review to corroborate the observations of a former employee

of APAC customer services.2

The Petition is based on information from: a person formerly employed by Direct

Energy's customer service contractor, APAC; Power-to-Go customer complaints filed at the

PUC;3 and, comments filed in PUC Project No. 38675.4 The attached affidavit of David Korn

provides an accounting of his experience as an APAC employee and his observations which

support this Petition.

II. Statement of Jurisdiction

The commission has jurisdiction over this Petition under the Texas Public Utility

Regulatory Act §§ 15.023, 17.001, 17.004, 17.051, 39.101 and 39.352.5

III. Areas Requiring Investigation

The affidavit, PUC rules, customer complaints and other facts reviewed concerning

Direct Energy's Power-to-Go product suggest three areas where commission investigation is

needed. These are: violations of PUC customer protection rules, deceptive marketing practices,

and, discrimination.

2 Mr. David Korn was employed full time by with APAC customer services, the contractor that ran the call center
for Direct Energy. He voluntarily resigned his position to relocate.
3 This Petition refers only to those complaints filed against Direct Energy. We note that the content of many of the
complaints filed against other providers are similar in content.
4 Project No. 38675 Amendments to Customer Protection Rules Relating to Prepaid Service.
5 Texas Public Utility Regulatory Act, TEXAS UTILITY CODE §§ 1-66.014 (West 2007 & West Supp. 2013)
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This list of potential rule violations is based on the testimony of a former employee of

APAC Services, Direct Energy's customer service contractor, and informal complaints filed by

Power-to-Go customers at the PUC last year. Based on this information we recommend that, at a

minimum, the PUC investigate Direct Energy's practices as they are related to compliance with

certain Commission Substantive Rules governing the following.

Application of Switch-holds

Under limited circumstances the PUC rules permit but do not require a REP to

place a switch-hold on a customer's account. A switch-hold is a designation on a

residential account that prevents the customer from switching to another REP until the

customer cures debt owed to the REP that placed the switch-hold. PUC Subst. Rule

§25.480(h)(6) allows a REP to place a switch-hold on an account when a customer has an

arrearage and is provided a level or average monthly payment plan by the REP. PUC

Subst. Rule §25.480(j)(1)(c) allows a REP to place a switch-hold on an account with a

deferred payment arrangement made under this section that requires REPs to extend

credit to customers during extreme weather events, during a state of disaster, and when a

customer has been underbilled. Paragraph 7 of the Affidavit of David Korn states that

switch-holds are automatically placed on any account that has a deferred payment

arrangement. The system does not differentiate between categories of deferred payment

plans. Therefore, the switch-hold practice does not appear to be restricted to only those

accounts with switch-hold eligible payment arrangements under the PUC's rules. If this

is the case, switch-holds are inappropriately being placed on some accounts unless PUC
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investigation reveals that all the switch-hold accounts requested by Direct Energy meet

one of the two provisions of the rule that allow switch-holds.

Switch-holds are also notable in the description of a sample of prepaid complaints

filed last year over a 13 month period. See Attachment 2. In response to an information

request, the PUC provided 28 complaints against Direct Energy's Power-to-Go product.6

Six of those complaints (21%) explicitly involved a switch-hold. Because a switch-hold

prevents a customer seeking a lower price or better customer service from switching to

another REP the switch-hold is anti-competitive. Texas ROSE has consistently opposed

the authorization of a switch-hold for any reason. These complaints along with the

affidavit of Mr. Korn raise public interest concerns serious enough to give rise to

investigation. We urge the commission to investigate Direct Energy's switch-hold

practices implemented in its Power-to-Go subsidiary.

Disconnection for Nonpayment and Extreme Weather

The loss of service by a residential consumer is always a serious matter but even

more so during extreme weather when the probability of serious harm and death can

result from disconnection of electricity. It is therefore, in the interests of consumers and

the public interest to assure the health and safety of families and individuals during

extreme weather.

A Power-to-Go customer's disconnection order is automatically triggered by an

electronic system when the balance drops below $0.0. As discussed in the following

section, electronic notice required by PUC rules is not always reliable. In other cases a

REP that orders disconnections for non-payment just before an extreme weather

6 Prepaid complaints received from 11/1/13 to 2/10/14 emailed from John Paul Urban, director of Governmental
Relations, Public Utility Commission of Texas to Alison Brock, Chief of Staff, Representative Sylvester Turner.
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emergency may technically be in compliance with the literal words of the Public Utility

Regulatory Act (PURA) but not the statute's intent.7 However, such practices work to

create circumstances the law clearly intends to avoid to protect the safety and wellbeing

of consumers. Such practices require investigation to determine if additional directives

need to be added to Subst. Rule §25.483(j) to protect customers from being left without

service during an extreme weather event. Clearly current practice favors the REP over

the health and wellbeing of the consumer. The PUC is the only authority that can gain

access to the records needed to verify whether or not Power-to Go customers have been

disconnected shortly before an extreme weather event begins and left without power

during the extreme weather event. Such information will indicate whether or not change

in the rule is needed to provide additional protection for customers disconnected before

the onset of extreme weather.

Delivery of Timely Disconnection Notices

The Affidavit of David Korn Paragraph 6 describes chronic communication

problems in major cell phone systems that prevent customers from receiving Power-to-

Go account updates and disconnection notices. When the systems are not working

properly a REP has not provided adequate notice under the commission's rules to go

forward with its collection process, yet according to the attached Affidavit of Mr. Korn,

Direct Energy goes forward with its collection process even though it has knowledge that

its customer did not receive the advanced notice required by law.

'PURA §39.101 (h) A retail electric provider, power generation company, aggregator, or other entity that provides
retail electric service may not disconnect service to a residential customer during an extreme weather emergency or
on a weekend day. The entity providing service shall defer collection of the full payment of bills that are due during
an extreme weather emergency until after the emergency is over and shall work with customers to establish a pay
schedule for deferred bills.
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Consequently, a REP is at fault for failing to provide notice if a customer on post-

pay service is disconnected without written notification as required by §25.483(1).

Similarly, a REP offering prepaid service is at fault for disconnecting a customer on

prepaid service without successfully providing the electronic notice required by

§25.498(c)(7)(D). Any disconnection occurring without prior notice clearly violates one

of the most important rules for protecting consumers. The facts alleged in this petition

raise substantial public policy concerns justifying regulatory investigation into the

business practices of Direct Energy.

Enrollment of Critical Care Customers

During the process of writing rules for prepaid service, controversy arose between

the residential and low-income consumers and REPS on the question of whether REPs

should be allowed to sign critical care customers up for prepaid service. The conclusion

of the Commissioners and the rule adopted by the PUC explicitly prohibits a REP from

signing a critical care customer up for prepaid service. However, Mr. Korn has observed

practices at Direct Energy that result in critical care customers being enrolled in Power-

to-Go and not being transferred to post-pay service as required by §25.498(k). The

Commission should investigate immediately to determine whether or not critical care

customers are enrolled in Power-to-Go and other prepaid service plans. If records verify

that there are indeed critical care customers on the Power-to-Go and other prepaid plans

petitioners are urging the commission to order the REPs to move the critical care

customers to a postpaid plan immediately as required by PUC rules and also request that

the commission assess the maximum administrative penalty for all violations.
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The purpose of Chapter 17 of PURA is to establish retail customer protection

standards and confer on the commission authority to adopt and enforce rules to protect

retail customers from fraudulent, unfair, misleading, deceptive, or anticompetitive

practices.8 A competitive market is dependent on consumers having a clear and accurate

understanding of billing and pricing so that consumers can make informed choices that

are in their best interests. As described herein, there are aspects of Power-to-Go

marketing that are inconsistent with these principles.

The analogy that prepaid service is like putting gas in a car is inaccurate.

During the enrollment process many customers are told that buying prepaid

electricity is like putting gas in the car. Please see the Power-to-Go marketing

information provided in Attachment 3. Unfortunately, the description provided in the

marketing materials is inaccurate. Power-to-Go marketing materials lead the customer to

believe that they can run out their electric meter and fill it up in real time as it happens.

Practically speaking there is no real time consumer transaction involving Power-to-Go.

Billing is based on estimated, not actual, usage over the next 24 hour period. There is

also a one- or two-day time lag in posting usage to the account. Thus, negative balances

can sneak up on customers because of the time lag in tracking usage and the use of

estimated future usage. Customers are often surprised and frustrated because they

believed buying prepaid service was "like putting gas in a car," and they would know

how long they had between "fill-ups" - that is, how long the customer's prepayment

would last.

g PURA § 17.001(b).
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The risk ofdisconnection is not fully explained.

Earlier in this Petition we explain that many disconnection notices and account

balance updates never reach the customer because of communication system failures.

These failures are not reported and customers are not compensated for being taken by

surprise when the power is disconnected with no prior notice. During enrollment the risk

of disconnection is represented as low.

Contrary to the claims that "all you have to do is keep a positive account balance

to keep your electricity flowing"9 there is no limit to the number of disconnections a

customer can experience particularly considering that Power-to-Go customers thought

they would get "a certain number of miles before they ran out of gas." Anytime the

account drops below $0.0 a disconnection will occur. Because most prepaid customers

are low-income it is not unusual for the account to have a minimal balance. There are

many complicating factors for the customer including occasional under billing, estimated

billing, fluctuating prices, and time lags in gathering and delivering usage data and

account data all of which make it difficult for a customer to accurately assess an account

balance. The notices provided by the rule are supposed to serve as a safety net for the

customer. It is inaccurate for a REP to represent to prospective customers that all the

systems are in perfect working order when they are not. Because of all the potential

complications of the process many families are caught off guard when the power is

disconnected. The prepaid process is full of potential complications. Despite their best

efforts to plan many families are caught off guard when the power is disconnected or they

learn that they have a zero balance. Power-to-Go customers often receive income bi-

monthly and have no surplus cash on hand when the account runs out despite their best

9 See Attachment 3 Frequently Asked Questions.
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estimate of how much electricity they would have. Many customers were disconnected

even after careful budgeting attempts were rendered unsuccessful due to previously

mentioned challenges of knowing one's own account balance. In many instances they

learn they have a zero balance and at the time of notice are simply out of money until

payday.

The Affidavit of David Korn states that as a matter of strict policy Direct Energy

does not grant payment extensions of any kind for Power-to-Go customers. Frequent

examples of people affected by sudden irremediable outages include families with infants

or young children, single parents with multiple jobs, and households in which one or

more members require the aid of electric-powered life sustaining medical devices.

Earlier in this Petition we asked the PUC to investigate the potential technical

difficulties and resulting rule violations that occurred because of the faulty

communication systems. Here we further request that the marketing materials for the

program be reviewed to determine whether the Power-to-Go product is accurately

described or if the marketing materials and practices are deceptive and take steps to

enforce all laws that would prevent such misrepresentations by a REP. A related issue is

whether the commission should adopt minimum technical standards for communication

systems to better enable prepaid customers to keep up with their account.

C. Discrimination

According to Paragraph 5 of the Affidavit of David Korn, the target population

for this product falls into several major categories: low income (those with poor credit,

those who cannot afford to pay a deposit, those for whom it seems more manageable to

pay monthly utility costs in periodic installments rather than all at once); minorities
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(mostly Black and Hispanic residents of Texas metropolitan areas); undocumented people

(individuals and families who lack social security numbers or the ability to submit to a

credit check); low resource/education (those with difficulty accessing computers or

performing the basic arithmetic required to maintain a positive account balance).

Overall, the program is designed to entice those who struggle to pay their monthly bills

and are attracted by the misleading verbiage "pay as often and as much as you'd like."

The veracity of this statement is supported by comments filed by a REP at the

PUC. "Our studies show the demographic group that purchase (sic) prepaid products

comprises 3.1% of households nationally, but up to 16.4% of some local communities in

Texas. These households are parents in their mid-30's with children of all ages; and a

mix of white, African-American and Hispanic families, many of which are headed by

single parents. These families struggle with the effects of low educational attainment and

household income. They have few, if any, bank accounts and investments, sometime

carry payday loans, and are twice as likely to have no life or health insurance."lo

PURA § 17.004(4) states that all buyers of telecommunications and retail electric

services are entitled to protection from discrimination on the basis of race, color, sex,

nationality, religion, marital status, income level, or source of income. Having an

electricity product such as Power-to-Go targeted toward low-income consumers and

vulnerable persons with payment problems is potentially a discriminatory marketing

practice not permitted under PURA.

Mr. Korn's affidavit explains "postpay conversion" -- a special label for Direct

Energy customers who are moved from post-paid service to Power-to-Go. In the batch of

10 Control Number 38765, Item Number 12, Amendments to Customer Protection Rules Relating to Prepaid Service,
Initial Comments of Young Energy LLC, p.2.
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prepaid customer complaints provided by the PUC six of the complaints mention that

they were switched from postpaid to prepaid service because of an arrearage and were not

pleased with the prepaid service. The practice of postpay conversion should be fully

investigated by the Commission to determine if such a practice is being done by Direct

Energy or its agents and whether or not the practice of postpay conversion constitutes

unfair or deceptive business practices, or whether this practice reflects patterns and

practice of discrimination.

IV. Relevant Investigative Factors Identified

Many of the alleged rule violations can be corroborated or dismissed by reviewing

customer data available from the transmission and distribution utilities (TDUs) and Direct

Energy's customer service records. Following are suggested searches that may provide data to

prove or disprove the presence of rule violations, deceptive marketing and discrimination in the

Power-To-Go product.

Application of Switch-holds

• Identify all Power-to-Go accounts with switch-holds in place. Select a statistically valid

sample for review of the switch-hold process and authority for placing the switch-hold.

Disconnection for Nonpayment and Extreme Weather

• To identify customers left without power during extreme weather events, identify period

of weather moratorium and identify accounts with no power during that time period. Of

those accounts, identify time of disconnection; some will be same day or even same hour

as the moratorium. These will be the accounts left unprotected during the weather

moratorium.
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• Review the calls logged by customer service representatives during weather moratoriums,

or review the notes on accounts with logged calls

Delivery of Timely Disconnection Notices

• Pull accounts with "messaging problem" tickets and identify the ultimate resolution.

• Some accounts will have logged calls notated with message problems reported by

customers. (Some accounts will have repeated "SMS delivery failure" automatically

notated by the system. Some of these delivery failure notations will be followed by

disconnections (especially after unannounced rate spikes, periods of cold weather, or

other circumstances that make it difficult to estimate account balance). This would be

clear evidence of disconnection without warning, especially because the SMS delivery

failure notes automatically recognized by the system do not trigger "outbound care"

tickets-generally outbound care tickets are used when DE needs to contact the customer

about something important.

Postpay Conversions and Deceptive Marketing

• Access PowerUp and search accounts by "sales channel: Postpay conversion." To

generate a list of all customers who were switched over from postpaid accounts.

• Of those accounts, highlight customers whose service was disconnected two or more

times during first month of service, or three or more times in general. These will be new

customers to whom the prepaid service may not have been properly explained.

• Review accounts with calls logged-account notations will show who called to complain

about disconnections or to request help.

• Review original enrollment call of the customers that called to complain about

disconnections or to request help and any subsequent calls from the same customers.
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• Determine the percentage of Power-to-Go customers eligible for the LITE-UP Texas rate

discount.

• Determine the percentage of Power-to-Go customers that are postpay conversions.

• Perform a survey of a statistically valid sample of Power-to-Go customers to: measure

the level of customer satisfaction; determine what postpaid options were available to the

customer when the customer applied for Power-to-Go; and to measure demographic data

such as income, race, and education level.

V. Summary and Prayer

Petitioner prays that the commission initiate an immediate investigation of the business

practice of Direct Energy's prepaid service program known as Power-to-Go. We further request

that the scope of the commission's investigation include all the issues addressed in this petition.

Respectfully submitted:
^ t e

By.
Carol Biedrzycki ^̂
Executive Director
Texas Ratepayers' Organization to Save Energy
815 Brazos St., Suite 1100
Austin, Texas 78701-2509
(512) 472-5233
(512) 477-6576 fax

Supported by:
Lanetta Cooper, Bar No. 04780600
Randall Chapman, Bar No. 04129800
Texas Legal Services Center
815 Brazos St., Suite 1100
Austin, Texas 78701-2509
(512) 477-6000
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The Honorable Sylvester Turner
Texas House of Representatives
District 139
(512) 463-0554

Public Citizen Texas Office
Tom Smith, Director
815 Brazos St.
Austin, TX 78701
(512) 477-1155

National Consumer Law Center
John Howat
Senior Policy Analyst
7 Winthrop Square, 4th Floor
Boston, MA 02110
617/542-8010
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Affidavit of David Korn

1. My name is David Korn. I was an employee of APAC Customer

Services (APAC), the contractor that handles customer service

outsourcing for Direct Energy, a Texas Retail Electric Provider (REP),

between the dates of 12/18/13 and 1/17/14. APAC is located at

1650 S Research Loop, Tucson, AZ 857 10. My separation from this

company was voluntary. This declaration is based on my personal

knowledge, information and belief.

2. I temporarily resided in Arizona at the time of my employment, and I

am currently a resident of Virginia. My address is 848 Alvermar Ridge

Dr. McLean, VA 22102. 1 am over the age of eighteen years and suffer

from no legal incapacity. I submit this declaration in support of the

Petition for Investigation of Direct Energy's Power-To-Go Prepaid

Electricity Service Plan.

3. During the course of my employment, I worked in a call center

department that dealt exclusively with customer service issues and

complaints regarding the Direct Energy Power-To-Go product, a brand

15
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of prepaid electricity service available to residents of Texas. As a

result of my position as a customer service representative, I came into

personal contact with innumerable individuals whose articulated

grievances identified policies and practices regarding REP actions that

I understand to be inconsistent with Public Utility Commission (PUC)

rules.

4. The primary motivation for my submission of this document is my

concern for the safety and wellbeing of families with infants and

young children, single parent households, and households in which

one or more members require the aid of electric-powered life

sustaining medical devices who are all routinely endangered by

Power-to-Go.

5. Power-To-Go marketing materials highlight several key features of the

service: "no deposit required;" "no credit check;" "no contract;" "no

monthly billing;" "pay as often and as much as you'd like." These

features attract a particular target population which falls into several

major categories:

a. Low income. Many of the calls I handled came from individuals

requesting payment assistance or extensions (which as a matter of

policy had to be denied). Notated accounts of such individuals

often revealed a history of their struggling to maintain a positive

account balance. As I suggested to customers with distressed

16
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accounts that they switch to monthly service in order to protect

against sudden power loss in the event of non-payment, I came to

understand that many customers had enrolled in Power-to-Go for

one or more of the following reasons: poor credit scores rendered

them ineligible for monthly service; they could not afford the

deposit required for monthly service; a collections agent had

recently convinced them to switch from monthly service to Power-

to-Go so that they would only have to "pay as often and as much

as [they'd] like;" it seemed more manageable to pay monthly utility

costs in smaller installments than all at once. Additionally, a

significant number of callers reported to me that they received

SNAP benefits or some other form of government assistance.

b. Ethnic minorities. Direct Energy operates in urban Texas areas

close to the Mexican border that are known to contain large

populations of undocumented immigrants, and offers a utility

service which does not require a social security number or the

ability to submit to a credit check. The number of Spanish

language customers is sufficient to support the existence of a

separate Spanish speaking service department. Additionally, many

of the English language calls I handled were from customers who

spoke English as a second language or displayed heavily accented

or ethnic vernacular. My experience is that many Power-to-Go

17
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customers are members of ethnic minorities.

4

c. Low resource/education. Calls often came from customers who

reportedly lacked access to a computer or didn't know how to use

one, and were thus unable to monitor their own accounts. I was

frequently called upon to explain to customers matters of basic

arithmetic such as how an accumulation of daily charges had

gradually depleted an account balance.

6. During agent training and in employee handbooks, it is explained that

Power-To-Go is frequently suggested as an alternative to service

interruption by collections agents trying to collect past-due balances

from Postpay [monthly billed] customers. Most people have Postpay

service, where the REP bills the customer based on the customer's

previous month's usage. Customer service agents use the term

"Postpay Conversion" to identify customers who switch from Postpay

to prepaid service. At the time of conversion, any outstanding balance

is transferred to the new account in the form of a deferred payment

plan (DPP). 25% of all subsequent payments made to the prepaid

account are automatically applied to the DPP balance. By lumping

together the past-due balance with the payments necessary to keep

power flowing to the premise, the REP gains a powerful tool for

leveraging payment. In this way, the conversion to prepaid service

becomes an extension of the collections process. The prepaid

18
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arrangement enables Direct Energy to more readily disconnect the

customer for non payment. The PUC regulation for postpaid accounts

requiring that "Prior to disconnecting your service, your REP must

provide you with a written Disconnection Notice.. .the disconnection

date must be 10 days from the date the notice is issued"I does not

apply to prepaid accounts. Instead, Direct Energy may now follow a

rule that allows a prepaid REP to immediately disconnect power to a

premise the moment an account balance drops below zero. When I

once questioned a supervisor about this process I was told that

turning out the lights gets the money a lot faster than a letter in the

mail. During Power-To-Go enrollment, agents answer customer

questions by reading from a series of scripts that are available in

employee handbooks and training materials. Customers commonly

express fear of power loss; per script guidelines, the risk of

disconnection is represented to the customers as being low, due to

regular balance updates and impending service disruption

notifications that will be sent out via text message or email. However,

many customers experience messaging inconsistencies or failures,

which are reported to customer service agents and clearly

documented in notated user accounts. Persistent recurring message

failure is known to exist for certain major cellular carriers, but the

E Your Rights as a Customer document provided as required by PUC Rule §25.475(h).

19
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PUC has approved the use of cell phones to warn customers of

pending disconnection for nonpayment despite the failures. Direct

Energy as a matter of policy does nothing to ensure that failed

messages are delivered by some other method. During the course of

my employment I handled numerous calls from frustrated or enraged

customers who had lost power without receiving any warning

messages, despite assurances given during enrollment that this would

not happen. On several different occasions when I asked a supervisor

how to compensate customers for this error, I was told that the

customer was probably lying about not receiving the messages. When

I pointed out that the system had automatically notated a series of

message delivery failures on the account, I was told that it was the

customer's own fault for failing to report the problem until it was too

late. When I pointed out that the notated account showed records of

multiple inbound customer calls attempting to resolve the problem, I

was told that it was the customer's fault for failing to provide an

alternative avenue for successful message delivery.

7. Disconnections, reconnections, and application of switch holds are all

processed by an automated system that is programmed to read

information and handle customer transactions appropriately.

Generally no human interaction is involved unless the customer calls

the service center. Switch holds are applied to accounts for a variety

20
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of reasons, including meter tampering accusations, outstanding TDU-

assessed fees, and deferred payment plans (DPPs). DPPs are created

when a past-due balance from a postpaid account is transferred over

during a Postpay Conversion, or when a customer calls in to request

assistance paying a large negative balance that has accrued

unexpectedly. As soon as a DPP is created for any reason, a switch

hold is automatically placed on the account. When the DPP is closed

(paid off), the switch hold is automatically removed. Disconnections

of service are automatically triggered when an account balance drops

below zero. The Direct Energy system sends out a "disconnect for

non-pay' request, which gets routed through ERCOT and then

delivered to the TDU. The TDU then disconnects the power via remote

signal. Disconnections of service are performed automatically and

remotely, and this is the reason having a Smart Meter at the premise

is a key eligibility requirement for the prepaid service. Reconnections

follow the same process; when a balance comes above zero, the

automated system sends a "reconnect after disconnect for non-pay"

request to the TDU, which is processed via remote signal. This

happens without any human intervention. In the event that a remote

reconnect signal fails, a technician must be dispatched by the TDU to

reconnect the premise manually. If this takes place outside of normal

business hours, the customer experiences a period of extended power
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loss, despite having a positive account balance. In the event that a

customer makes a payment after the disconnect order has been sent

out but before it has been processed by the TDU, the automated

system does not recognize the reconnect order, and the customer

generally experiences an extended period of power loss, despite having

a positive account balance.

8. Unexpected service disruptions frequently result from the confusing

billing process that is not accurately described to prospective

customers. Customers are led to believe that billing takes place in

real time (as the meter runs) and that when their account balance hits

zero, power will be disconnected. Billing is actually based on 24-hour

chunks of usage, and there is always a 24 to 48 hour lag period before

corresponding charges are posted to accounts. In effect, many

customers suddenly begin to accrue negative account balances, which

often surprises and frustrates customers who were sold on the

analogy that Power-To-Go is "like putting gas in a car". The billing

system, combined with occasional under-billing or billing on

estimated rather than actual meter reads, makes it difficult for a

customer to accurately track an account balance. Another issue is

that Power-to-Go customers commonly lack computer access through

which to monitor their accounts online. These factors, combined with

frequent failures of the automated phone system and the previously
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mentioned failures of the messaging notification system, together

produce the outcome that the safety net in place to protect customers

from unexpected "disconnect for non-pay" power disruptions fails for

individual consumers on a regular basis. The company as a matter of

policy does not grant payment extensions of any kind for Power-To-Go

customers.

9. "Weather holds" are implemented to protect customers from losing

electricity during extreme weather conditions; however, if a customer

is disconnected for non-pay even minutes before a weather hold goes

into effect, the customer is afforded no protection if unable to make a

payment and restore a positive account balance. On days when

below-freezing overnight temperatures were forecasted, I regularly

handled calls from panicked mothers who had lost power, sometimes

without warning due to messaging failures as described above, and

who were concerned about the health and safety of their infant

children. When I asked supervisors why these accounts were not

protected under the weather hold, since temperatures were scheduled

to drop dangerously low, I was told that the hold had not gone into

effect yet, and that any account that had already dropped below zero

and lost power was simply out of luck. I was instructed to inform the

customers that I could not help them maintain power during the

dangerously cold weather unless they made a payment to restore a.
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positive account balance. I was shocked by the fact that I was being

told essentially to do nothing, despite the fact that something could

have been done. In this case, the laws about extreme weather did

nothing to protect this mother and her children.

10. "A Critical Care Residential Customer is a residential customer who

has a person permanently residing in his or her home who has been

diagnosed by a physician as being dependent upon an electric-

powered medical device to sustain life." Critical care designees are

ineligible for the Power-To-Go product due to the fact that an

unexpected service disruption could create a life-threatening

emergency. However, critical care patients are nevertheless regularly

enrolled in the Power-To-Go product, and life-threatening situations

occur as a result. Direct Energy offers no protection to Power-To-Go

customers who contact the company to declare that they are or have

become critical care, nor does Direct Energy take any action beyond

notating accounts with the following message: "Please contact

customer and inform them that if they are critical care they are not

eligible to stay on Power-To-Go product as was described in the terms

of service during their enrollment. Please transfer customer to

enrollments to process a move-in with Postpay as they cannot stay on

Power-To-Go." If the customer has poor credit, cannot afford the

deposit required for Postpay, or has an active DPP switch hold on the
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account, the critical care customer is unable to switch to Postpay and

remains on Power-To-Go; no further resolution actions are taken and

no protections are extended. Direct Energy agents are instructed

during training and by floor supervisors never to issue payment

extensions, "override disconnect" protection, or forced reconnection

orders for critical care customers whose power has been disconnected

for non-pay with or without warning. Many of the Power-To-Go

critical care patients with whom I spoke during the course of my

employment asserted that their ineligibility for the prepaid service was

not communicated to them during the enrollment process. During

training, my team was advised that critical care reports should not be

taken seriously due to the possibility that a customer might call in

and falsely claim to have an asthmatic child just to get their power

reinstated.

11. There is documented evidence in notated accounts of individuals

being denied access to social service agency assistance as a result of

being enrolled in the Power-to-Go product. The agencies generally

cannot serve individuals who use prepaid electricity plans. However,

customers generally cannot qualify for monthly-billed service (and

thus, financial assistance) until they pay off any past-due balance and

maintain a positive account balance for 7-10 days (a requirement

whose fulfillment is naturally most difficult for those most in need of
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assistance). Additionally, a switch hold is placed on any account with

a DPP, which prevents the customer from leaving the company and

switching to another provider. On one occasion I took a call from a

struggling single mother who had extreme difficulty paying her bills

and had been convinced by a collections agent to switch over to a

prepaid plan; she quickly realized that her assistance agency could no

longer help pay her utilities, but the outstanding past-due balance

carried over from her previous account prevented her from switching

back to a monthly-billed service or from leaving the company. After

receiving misinformation from a different customer service agent

about the amount she needed to pay to restore a positive account

balance, this particular woman and her 4-year-old critical care

daughter were left unprotected during a weather hold and experienced

an extended period of power loss. This call took place on 113/14,

12. The interface used by Direct Energy agents to access customer

accounts is called "PowerUp." Each account contains basic

information about the customer and service premise. Accounts

contain records of meter reads, rate changes, payments and fees,

disconnection and reconnection requests, tickets [work orders]

submitted, etc. All inbound calls are manually logged, and agents

post summarizing notes to accounts; an examination of these notes,

especially in distressed accounts (those showing frequent
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disconnections for non-pay, those of critical care customers, those of

Postpay Conversion customers, those with multiple calls logged in a

single 24-hour period etc.), can be used to confirm much of the

information presented above.

13. It was my observation, and I came to understand through

conversation that various fellow employees shared the same belief,

that the vast majority of Power-to-Go complaints and grievances we

handled as customer service agents was born of the fact that a

significant number of Direct Energy Power-to-Go customers do not

understand and are not being made sufficiently aware of the basic

nature and additional risks of the prepaid service, especially when

those risks come about as a result of the various ways in which

prepaid service differs significantly from the traditional Postpay

service with which people are generally familiar. These risks include

but are not limited to the fact that rates can change without warning,

prepaid accounts are never eligible for payment extensions of any

kind, that having Power-to-Go service can make a low-income

consumer ineligible for many bill payment assistance programs, that

there is no limit to the number of times a prepaid customer can be

disconnected, and that a customer's inability to make payments on an

account whose balance has dropped below zero could result in an

extended period of power loss.
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14. After my separation from the company I compiled the notes I'd taken

throughout the course of my employment and sent them to Carol

Biedrzycki of TXROSE, an organization dedicated to consumer

protection whose existence I discovered while examining old PUCT

filings. I initiated this dialogue out of a sense of obligation to the

customers with whom I came into contact during the course of my

employment with Direct Energy, especially those whom had been

harmed or endangered as a result of their dealings with the company.

I declare under the penalty of perjury that the foregoing is true and correct.

16th day of May 2014

Sworn to before me this 16th day of May 20 3.4

Notary Pu li5 c

MARY L BRICKER
Notary Public

Coeanomwallh of Virginia
241341

My Conuni:sion Expires Aug 31. 2018
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MIN Direct
WA Energy.
PPower-To-G&
An easier way to pay for your electricity!
Direct Energy Power-To-Go'
Pay for what you need, when you need it.
Direct Energy Power-To-Gos' is an exciting new way to pay for electricity. It is like filling your car with gas - when your tank is near empty, you refuel.
Direct Energy Power-To-Ge works the same way. When the amount of electricity you purchased runs low, you simply buy more. Plus, there's no deposit,
no credit check, no contract term and no cancellation feel

You must have the following to be eligible to enroll:
•A provisioned smart meter
-An email address or mobile phone to receive text messages

With Direct Energy Power-To-Go" , you'll get notifications to alert you
when you should make a payment. You have several easy and
convenient payment options.

Pay online:
One time and automatic credit card payments can be made 24 hours a day at
www.directenergy.com/powertogo/make-a-payment

I've enrolled - what happens next?
You will receive a text message or email with your Payment Number within 24
hours and you need to use that Payment Number to make your first payment
immediately. If you do not make your first payment within 10 days, your pending
enrollment will be closed and you will have to re-enroll.

I rvfeerr to make a payment?
Once you have enrolled, you will receive notifications of your electricity usage and
account balance. You will always be sent a notification when your balance is low
(about 3-7 days left of electricity). That's when you know to make a payment and
recharge your account We recommend you maintain a balance of about $20.

A provisioned smart meter (or "Advanced Meter") is installed by your local utility
and is used for communicating energy usage via radio frequency. You must have a
smart meter to be eligible for Direct Energy Power-To-Gos^"

rw^

Pay at an authorized pay station:
Cash accepted at authorized pay stations.To find your nearest authorized payment

station visit www.directenergy.com/powertogo/payment-locations

Pay by phone:
Credit card payments can be made 24 hours a day at 1-877,866-6601

How is ed plan?
Unlike a billed plan, Direct Energy Power-To-Gos"'doesn't make you wait for a bill
every month to tell you how much electricity you've used and how money much
you owe. You will know what your electricity usage is on a daily basis, so you can
pay when you want

What ift forge . ^ ^
Direct Energy Power-To-Gol°^ should give you added security because you receive
consistent information aboutyour account balance and usage via email ortext on
a daily basis. You will always know how much electricityyou are using, so you will
have control over your electricity use. Everyday you are notified of your usage and
account balance. You can pay as much as you want, whenever you want Youjust
need to keep a positive account balance to keep your electricity flowing.

Certain eligibility requirements, terms and conditions apply. 02011. Direct Energy, LP. Direct Energy®, the Lightning Bolt design and Direct Energy Power-To-Gos" are trademarks of
Direct Energy Marketing Limited, used under license. (PUCT License No. 10040).
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