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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

Page 5 ; Page 7
1 {Witness sworn} ¢ L youwould.
2 MR. GOLDSTEIN: 1f we could have P2 A. 1assume my legal employment history, not
3 announcement of parties. My name is Gerry Goldstein. ;| 2 going back to the Marines and all that. So the -
4 1am with the firm of Goldstein, Goldstein & Hilley. L4 Q. I'm happy to hear about the Marines as well,
5 And we are here on behalf of the movant and we have 5 Mr. Davis.
6 scheduled this deposition. With me from the Innocence | & A. | started in the County Attorney's office,
7 Project - P7 Q. In Wiltiamson County?
g MS. PECKER: Rache! Pecker. I'm a faw T8 A, No, In Travis -- not Travis. In EI Paso
9 swdent at Cardozo Law School, T'm with the Innocence 1 3 County -
10 Project. 110 Q. Aliright
11 MR. DICK: And I'm Shawn Dick and I'm P11 A, —in 1977, before | was ficensed. Okay? 1
12 with my own firm, The Dick Law Firm, and [ represent | 12 stayed there about six years, became the first
13 Mr. Davis, i 13 assistant in the County Attorney’s office in Ei Paso.
14 MR, ROBERTS: Lindsey Roberts with the : 14 Thecame -
15 Williamson County DA's office. {15 Q. Ipresume that was after you were licensed.
16 MS. POPPS: Laura Popps with the State ¢16 A, That was after | was licensed -
17 Bar (17 Q. Good
i8 MICHAEL PATRICK DAVIS, 118 A. - ayear or two. I also then became 2 - the
19 having been first duly sworn, testified as follows: 19 sheriff of El Paso County from 1982 to 1985. 1did
20 EXAMINATION : 20 about three or four months of private practice after |
21 BY MR. GOLDSTEIN: i 21 returned to practice by popular demand. And I then
22 Q. Ifwemay, would you please state your name g 22 came here to Wiliiamson County in 1985 and was in the
23 for the record, please, Mr, Davis? 123 District Attorney's office untif February of '87.
24 A, My name is Michael Patrick Davis. 124 I then went with the firm down the hall _
25 €. And where do vou currently reside? i 25 of Wells, Walsh & Akins, | was there about two years
Page & ? Page @
3 A. 1live in Round Rock, Texas. ;1 and then we started a firm called Walsh, Akins &
z Q. And what's your current occupation? | 2 Davis. That went about 12 years. And there was about
3 A. Y'm an attoraey. 1 3 two months of a firm called - what did they call
9 Q. And could you -- you're licensed here in the i 4 that? Akins, Nowlin & Davis. And then I've been in
5 State of Texas? : 5 private practice since then.
& A. Yes, 5ir. L8 Q. And calling your attention, Mr, Davis, back to
7 (). And do you have any certifications? E 7 the period in 1986 to 1987, do you recall the
8 A. 1am board certified in civil trial law and i 8 investigation into the murder of Christine Morton?
2 I'm board certified in criminal iaw, 9 A. Irecall there was a murder and an
10 Q. 1want 1o be the first to congratulate you. i 10 investigation that was done.
11 That's quite a feat 1o be certified in two different ! 11 Q. Andyou had arrived at the DA's office and
12 disciplines such as that. | 12 began your employment there in 19857
13 And when were you certified in criminal 13 A. Yes, sir. ¥ think it was Apri] 15th,if 1
14 jaw? 114 recall correctly. It was tax day.
i5 A, | would have to look on that plaque back ;15 Q. That's always a memorable day —
1% there, but I want to say about '94, thiaybe '95, ( 16 A. ! remember that.
7 somewhere around there. But whatever thai plaque says { 17 Q. -- for almost all of us.
L8 would be correet. P18 And, Mr. Davis, vou Jeft the DA's office
L Q. And what -- could you describe your education? {19 in what vear?
20 A. 1graduated from the Urlversity of Texas at Ei 120 A, InFebruary of '87. 1t was a day or two after
21 Pasein 1973 and from Texas Tech School of Law in 1976.% 21 this trial ended.
22 Q. And would you describe your - you're in 12z Q. And so when the jury came back with their
23 private practice today? 23 verdict, you left the District Attorney's office there
24 A. Yes, sir. 24 in Wiiiamson County shortly thereafter, within 2 day
25 Q. And describe your prior employment history, if i ‘2 5 ortwo.
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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

Pags 9: Page 11
1 A. Within a day or two is my recollection, i 1 stranger had broken into the house while he was at work
2 Q. And you had begun your employment there wnhm 2 after 3:00 am.? Is that a fair statement?
3 ayear before this murder ccourred. c 3 A. That -- that was one of the primary things.
4 A. | began if in April of - f 4 The other thing that was - to me, was Mr. Morton's
5 Q. '85. i 5 reaction when the sheriff answered the phone at his
6 A. --'85. I'mi not sure exacily when this murder | © house and came to his house. But certainly I felt,
7 occurred. ;7 based upon what | heard at the trial, that the medieal
8 Q. Assuming for the purposes of the deposition : 8 examiner had established a time of death.
8 that it occurred on August 13th of '86, it would have Ly Q. I'm going to have marked as exhibits excemts
16 been -- 110 from a book entitled "Crime in Texas,” if | may.
11 A, Alittle over a year. (il {Exhibit No. | marked) :
12 Q. --alittle bitover a year. So this (12 Q. (BY MR. GOLDSTEIN) And this has been marked as}
13 investigation - and it was uitimately prosecuted -- {13 Deposition Exhibit Davis 1. And | tender Davis | to
14 Michael Morton, the husband, was tried and convicted on! 14 you, Mr, Davis. And ag you can see, | have tabbed and
15 February 17th of '87. You left the office shortly :15 highlighted certain portions of Davis 1. And are you
16 thereafter. 16 familiar with the fact that Ken Anderson wrote a book
17 A. Yes,sir, i 17 entitled "Crime in Texas, Your Complete Guide to the
18 Q. This was -- covered, for the most part, much 18 Criminal Justice System"? Were you aware of the fact
18 of your tenure there at the Williamson County District | 19 that he wrote such a book?
20 Attorney's office. Is that s fair statement? {20 A, 1was aware he wrote a book. | thought it was
21 A. It covered several months of it; buf ! mean, .21 something like "Oue Fough Texas Prosecutor” or
22 most of it - figuring the time from August to 22 something like that, | dida't know the name of the
23 February, that would be about six months; and [ was 5 23 baok. T didn't ~ 1 didn't invest int the book.
24 there about 18 months, 124 Q. Well, I would ask you and call your attention
25 Q. You were getting situated. 25 10 the passages I've highlighted and tabbed and we'll
Page JO‘ Page 12
1 A. Yes,sir, Yes,sir, 1 take a moment while you take a look at those passages,
2 Q. And the elected District Attorney there in . 2 ifyou would,
3 Williamson County was Ken Anderson? 3 And, Mr. Davis, if af any fime you need
4 A. At the time of this trial, i 4 totake a break for any reason, please feel free to let
5 Q. And you worked for Mr, Anderson? i £ us know and we're happy to do that with you,
6 A. Yes, sir, ;6 A, Yes,sir.
7 Q. And vou worked direetly under Mr, Anderson? 7 Q. Calling your attention to Davizs Exhibit 1, the
8 He was your boss? I 8 book which is subtitled "Your Complete Guide to the
9 A, Yes, sir, {9 Criminal Justice System," I'd Jike to ask you some
10 Q. And you were working for him, directly under | 10 questions based upon your experience warking with Ken
11 him, during the trial of Michael Morton; is that 1311 Anderson both before and during the Michael Morton
12 correct? 12 trial
13 A, Yes,sir, 13 If you notice in Chapter 1, the first
14 Q. And Mr. Anderson, is it fair to say, prided : 14 page there, he makes the statement, | believe in the
15 himself in his attention to detail? i 15 third paragraph, that "no sheriff and district attorney
16 A, 1would say that, yes, sir. | 16 had a closer working refationship than Jim and | had.”
17 . He was kind of a hands-on kind of guy, wasn't | 17 Was that a -~ would that be a fair .
18 he? 18 swatement based upon your knowledge of his relationshipl
19 A. A controf guy, yes, sir, 19 with Sheriff Boutwell? -
20 Q. And is it a fair statement that you were 20 A. 1Kknow he had a close relationship with
21 convinced by the time of the trial of Michael Morton 21 Sherif Bourwell,
22 that Michaet Morton was guiity primarily because of the | 22 Q. Did they have coffee together?
22 medical examiner's determination that the timne of death § 23 A. Yes, sir.
24 was approximately 1:00 a.m. and that this would 24 Q. Would you quarrel with the fact that Ken
25 _discount Michael Morton's theory of defense that some | 25 Anderson states in his book that he spoke with Sheriff
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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

A Lmsorry.

Page 131 Page 15

1 Boutwell every day? Pl Q. Well, in the book he takes credit for it.

z A. Tcan't quarrel with that. [ just — I don't LE A. I don't think you see my name in there either.

3 know that. But I can't quarrel with that, sir, i3 Q. No, I don't see your name in here. He doesn't

4 Q. Would you quarrel with the staterment made by g 4 mention the fact - by the way, he was — he was pretty

5 Sheriff Boutwell that he and - 'm sorry, by the - ¢ 5 much in control of what was going on.

€ the statement by Ken Anderson in his book, the P& A. Oh, absolutely.

7 "Complete Guide to the Criminal Justice System,” that P Q. In terms of deciding what evidence to put on

&  he and Sheriff Boutwell met at the L&M Cafe on Austin . &  and what evidence not to put on, whose decision was

& Avenue in downtown Georgetown and that they would | 9 that?

10 painstakingly piece together circumstantial murder {10 A. That was Ken Anderson's,
11 cases? Would you quarre] with that? J 11 Q. In deciding what evidence was favorable to the
12 A. 1have noway to quarrel with that. That was 1 12 prosecution, was that your job or Ken Andersen's?

13 the only cafe in town at the time as 1 recall. ©13 A, ltwasn't my job. 1f would be his.

14 . And did you ever see them there together? (14 Q. Indeciding -- in deciding if there was

15 A, Yes,sir, 'msure I did. 1 mean, I can't ;15 favorable evidence to the deferdant that was going to
1% recall a specific instance, but that's where everybody | 16 be produced to the defendant, did he make that decision
17 went and had coffee and it was like a smoke-filled, ;17 ordid you?
18 herrible place. '18 A, He would have made that because he did the
ig (. Well, in that smoke-filied, horrible place, he 119 discovery except for some seientific stuffl apparently
20 describes the fact that he and the sheriff would 120 that we went to DPS to de.
21 painstakingly put together circumstantial murder 121 Q. Sointerms of making decisions as to what was
22 cases. And calling your aftention to Chapter 2. if you 127 Brady material, that is, favorable to the defense, that
23 notice in the third paragraph there, he again talks {23 was his decision. Ken Anderson's deciston,
24 about the fact that cases are won or lost by detailed, 124 A. Yes, sir,
25  painstaking preparation done before the witness is (25 Q. lsthat correct?

Page 14 J Page 16

1 sworn. P A. Yes, sir.

2 Was that vour impression of Ken Anderson, | 2 Q. And in terms of preparing and putting together

3 that he was -- that he engaged in painstaking I 3 the file that was produced for the judge in camera,

4 preparation? . 4 that was Ken Anderson. You didn't have any part in

5 A. Yes, sir, . 5 that, did you?

6 . He was a detail kind of guy. L6 A, 1don't believe I was even there based upon

7 A. He was a detail guy, . 7 reading the transcript, that I was even present at

8 Q. A hands-on kind of guy. ; & those hearings,

% A, Yes,sir. i 9 Q. Andifyoulook at page 27 ~- and not only not
16 Q. He taiks about “Someone has to master hundreds | L0 at the hearings. Did you — did he assign vou to go
11 of details.” Was that him? 11 find all the Brady material and put it in the envelope
12 A, Yes,sir. L12 togive to the judpe?
Q. And he tatks about that such preparation ied {13 A. Netthat I have any recollection of. And 1
14 him fo produce ¢rates at the City Grill. Does that {14 think | would recsll that, buf 1 don't recall that.
15 ring a bell? Do yourecall that -- 115 Q. 1would hope you wouid if he had asked you to
1 A. I you're talking about the meal that they-- {16 look for favorable evidence.

7 they went and got -~ Pl A, Yes,sir.,
18 Q. H you keep reading from that paragraph, (18 Q. Allright. We're going to get to that. And
12 you'll see that that's exactly what he is describing 119 the point is this was - this was Ken Anderson's baby,
20 there, that is, the last meal that Christine Morton had 20 the trial of Michael Morton, and you were helping him.
21 before she was killed. 121 A, Any murder case was Ken Anderson's haby,
22 A. 1 will tell you, Mr. Goldstein, the only thing | 22 Q. Allright. Looking at page 27, he states on
23 I remember about that is that an investigator named | 23 page 27 that — again, he says that trying cases wasn't
24 Linda Riggins went and got the meal. I did not know | 24 brilliance. This is in the -

L22.that Ken Anderson went and gof the mesl. ... 23

bt
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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

Page 17? Page 18
i Q. -- fourth page down -- fourth paragraph down. | 1 process requires any favorable evidence to be turned
2 He says it's simple preparation and attention to {2 overto the defense. Is that a fair statement?
3 detail, | 3 Favorable or impeaching evidence. ! think, are the
4 A. We're on page - | 4 exact words.
5 3. Page 27 at the top. You can see it up at the 5 A. 1 believe that is correct, sir,
& top. And if you look about four paragraphs down, what = © Q. And if's not only evidence that's possessed
7 he says is it ain't brilliance; it's simple preparation | 7 physically by the prosecutor, but any agent or
2 and attention to detail. i 8 investigator of the prosecutor; is that correct?
G A. [s there more than one 277 i g A. [ know that it is the prosecutor's duty to
10 Q. No. It's right there. And 1'll show you {10 seek that out.
11 where it is. Right here. 111 Q. And he has the obligation to produce it,
12 A. Oh, okay, I'm sorry. 112 whether it's admissible or not. if it's favorabie or
13 . "It wasn't brilliance; it was simple - 13 impeaching.
14 attention” - "it was simple preparation and attention {14 A. | would believe se.
1% to detail.” ‘1% Q. He also describes on page 48 open-file
16 Do you recall - is that the kind of guy 16 rpolicies, does he not?
17 that Ken Anderson was? i17 A, Yes,sir,
18 A. Ibelieve - 118 Q. And he suggests that under such open-file
1% Q. This is the fourth - i 19 policies that the disclosure of everything in the file

20 A. Judge Anderson thought he was brilliant, but 1 20
21 mean -- and | was stupid. But that's a whole dlfferenh 21
22 story. But, yeah, he would -~ I mean, he was a detail ‘ i

prevents later claims that someone was deprived of
their Brady rights, their due process rights to leam
favorable evidence, does he not?

Z
23 guy. 123 A. Yes,sir,
24 (. And this is the fourth time he said that in j24 Q. And at the time in 1986 and 1987 that Michael
Z% his own book. You wouldn't disagree with that, £ 25 Morton was being investigated and prosecuted and
Page 18 Page 20

L A. 1don't disagree that he was a detzil guy. . 1 convicted of the crime of murdering his wife, did Ken

2 (. And he also in that last paragraph says that © 2 Anderson have such an open-fite policy in the

3 "The rules,” that is, the rules in ¢riminal cases, {3 Williamson County District Attorney's office?

4 "provide truthfu! and accurate information in couft. i d A. No, sir, that was not the policy.

% They protect basic liberties at the core of American E 5 Q. You've had an opportunity to read the

& government. Law enforcement officials and prosecutors | €  transcript of the colloquy between the prosecutor and

7 must master these rules.” 7 Judge Lott, have you not?

8 Is that the kind of - | mean, did he PB A. Yes,sir.

9 pride himself in knowing what the rules were? P9 Q. And it didn't seem like - not only did be not
10 A, Yes,sir : 10 have an open-file policy. He was fighting, scrapping
11 Q. Calling attention to page 48, Ken Anderson 11 for every iittle tidbit that the defense was being
12 describes Brady motions, does he not? '12  allowed to obtain; is that correct?

13 A, Yes,sir. +13 A, Yes,sir, In readingit, | was-- { was
14 Q. And he says that in Brady versus Maryland, 14 surprised at the things that were being fought over,
15 "The Supreme Court held that prosecutors must turn : 15 quite honestly.
16 over fo the defense any evidence which indicates thata 16 Q. Including, for exampie. the defendant's own
17 defendant might not be guilty.” i 17 stafements.
18 Is that correct? 18 A. 1 was shocked at that,
19 A. That's what he says. 1 Q. Let me ask you, when you go back to, for
20 (). And you're board certified in criminal *20  example, some of these discussions about detail, those
21 practice and we've known each other for some time. have: 21 are on the same pages where he's talking about the
22 wenot — . 22 details that he -- that he prided himself in and the
23 A, Yes,sir, Yes,sir. 23 same pages where he's describing the Michael Morton
24 Q. - Mr. Davis? Asyouknow and based onyour (24 prosecution and investigation, are they not?
[ 25_training and experience, Brady provides that due 25 Not baving the whole book, Mr. Goldstein, 'l
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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

Fage 21 x Page 23
1 take your word for it. 1don‘t— 1 third time I've done that today.
2 Q. Well, ietme — P2 MR. RALEY: It's okay.
3 A. Yeah, if you'd point something out to me. b3 MR, GOLDSTEIN: You're a nice person to
4 (. Sure. For example, in - . 4 put up with that,
5 A. | see on that page with Chapter 2 - .5 MS. PECKER: You're taking afier Barry.
% (. He starts off with the restayrant and the City . & He likes calling me Rebecea.
7 Grill ;7 MR. GOLDSTEIN: Thank you for that kind
8 A. Yes,sir. i & tline. If we can have the motion -~ defendant's motion
9 (). Then he talks about painstaking preparation. I 9 for production of evidence favorable to the accused
i0 A, Yes,sir, i 10 marked for the purposes of this deposition.
11 Q. And then he talks about going to the City Pl {Exhibit No. 2 marked)
17 Crilt and the stomach contents of Christine Morton, the | 12 Q. (BY MR. GOLDSTEIN) Calling your attention to
13 victim in this case; is that correct? {13 the motion, this is a motion filed by Bill Allison and
14 A, Yes,sir, © 14 Bill White, is it not? White and Allison, William
15 Q. Sohe's describing all this painstaking detait 115 Alflison?
16 in his book and he's relating that to, in fact, the .16 A, Yes,sir, Yes, sir,
17 case that you worked on with him, the Michaet Morton | 27 Q. And this is filed on behalf of Michae! Morton?
18 case 118 A. Yes,sir.
1% A. In this book, he is, sir. 1% Q. Andin it they're asking for any favorable
20 Q. By the way, on page -- if you go back topage | 20 evidence which might tend to mitigate? [s that a fair
21 13 in the upper right-hand corner, you'll see where he 21 statement?
22 says that in his complete guide 1o the criminal justice |22 A, Yes, sir,
23 systemn that "We all have a stake in having the right 123 Q. They say anything which is inconsistent with
24  people in these jobs." P24 guilt?
25 Is that correct? (25 A, Yes,sir, 7
Page 22| pPage 24 L
1 A. That's what he says. Pl Q. And looking at page two, Paragraph B -
2 Q. So as not to violate the public trust. Is P2 A. Yes,sir,
3 that correct? ;3 Q. - they're asking for any written or recorded
4 A. Yes,sir. ' 4 staternent of any person which contains information
5 Q. And | presume he means people that will follow | &  favorable to the defendant?
& the rules. 1s that correct? ;6 A. They are.
7 A. Yes, sir - or [ can't tell you what be means © 7 Q. And ifthere was a transcript of someone
8 by that, but - . 8 stating that Michael Morton was not at the house at the
9 Q. Well, he does talk about the roies. © 9 time of the murder, would you consider that to be
18 A, Yes,sir, 1 10 information favorable to the defendant?
11 Q. And his pride in knowing what the rules are. i11 A Twould,
12 A, Yessir. 112 Q. And it says the substance of any oral
13 Q. Pd like to show you next the - a copy of the : 13 statement of any person which contains information
14 motion for production of evidence favorable to the 114 favorable to the defendant. Would you consider 2
15 accused, which we normally refer to as a Brady motion. | 15 statement by someone that their grandchild. a third
16 A. Yes, sir. 216 party, had told them that Michael Morton was not
17 MR. GOLDSTEIN: I'm testing Rebecca. <17 present at the time of the murder -- would you consider
18 MS. PECKER: Rachel. 18 that to be favorable information?
18 MR. GOLDSTEIN: Rachel is being tested P18 A, Twoukl.
20  even more than Rebecea. 20 Q. And where it asks for the names and addresses
21 THE WITNESS: Never let them get vou 21 of all persons whe have or may have information
2Z  down. .22 favorable to the defendant, wonld you consider that the
23 MR. GOLDSTEIN: ['ve got a wonderful : 23 names and addresses of those individuals should have
24  empioyee who tries to make me smart every day named | 24  been provided?
{25 Rebecca. And [ apologize, Rachel That's only the 125 A, Yes, sir.
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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

Page 25| Page 27
i Q. At Paragraph ! on page two, it asks for any ;1 Q. Right
2 unexplained facts or detaiis with regard to the case. P A. Okay.
3 Do you see that? b3 Q. I'm just saying if you had a statement that -
4 A, [ see that, sir. i 4 for exampie, take a look at page four at Paragraph C.
5 (. If there was a credil card - if there was '35 A, Okay.
6 information in the file that a credit card was PB Q. "The stenographic recording or franscription
7 cashed - was utilized by the decedent two days after | 7 of any oral statement made by any person to an agent of
& their death, would you consider that to be an © & the State in connection with the subject matter of this
9 unexplained fact, something that would be worthy of 1% cause". Well, that wouldn't necessarily be Brady. if
10 investigation? Would you -- |10 you had a stenographic or tape recording of a
11 A. 1would consider it worthy of investigation, ~ © 11 conversation with someone whe said, "Look, the
12 certainly. i 12 decedent's son tells me that the subject of your
13 Q. Would you as well consider it worthy of i L2 investigation wasi't at home at the time of the
14 investigation if the file contained information that a : 14 murder," that would qualify, would itnot?
15 check was cashed some nine days afier the victim had {15 A, If you had a recording of a - if I'm
L5 been killed? - 26 understanding your question, if you had  recording of
17 A. Yes, sir, 17 the statement, that would - that was exculpatery of
16 Q. Andwould you say that that was an item ot | 18 Mr. Morton, that cerfainly would be something that
1% docwment or paper? 119 should be disclosed,
20 A. A check certainly would be. (20 Q. And that would include a recorded statement.
2% 3. And a note detailing a credit - the use of a {21 for example. of & grandmother who says "My son who was
22 credit card identifying people that say "leantell you . 22 present says that his father was not home.”
23 the identity of the woman that used it," that might be 123 A. If you had that recording, | think you would
Z4  an item, a staiement, a paper as well, would it not? | 24 need to turn that over, sir.
25 A. I'm sorry, Mr. Goldstein. I didn't understand * 25 Q. Allright. The motion for discovery and
Page 26 Page 28
1 your question. i 1 inspection. U'm going to tender at this time a
2 Q. [fthere was a note to an investigator in the © 2 motion ~ a motion for discovery and inspection in the
3 case, the lead investigator, from someone passing on £ 3 Michael Morton case to be marked as an exhibit.
4 information that there is a check and the people who P4 {(Exhibit No. 3 marked) _
5 sent the check say that this wasn't the decedent's i 5 Q. (BY MR. GOLDSTEIN) | show you what's been
& signature and another note passing on that a credit © 6 marked as Davis 3 -
7 card was used, both after the death of the decedent, 7 A, Yes,sir,
& and the person that says that the credit card was used | 8 Q. - and gal} your attention to page two, _
Y at their establishment says V1 think 1 could identify * % Paragraph 4. And it says "Any portion of any statement
10 the person who came in here and attempted to use that | 10 referred to in paragraph three, above." which is any
11 credit card,” those would be items, statements, reports 11 and all statements. whether written or oral, taken from
-2 favorable 1o the defendant, would they net? . 1Z any person. "which are favorable to the Defendant or
13 A. 1believe those items would be favorabie to {13 are exculpatory of his participation in the alleged
14 the - or [ believe they shouli be disclosed, I guess. 14 crime,” including, but not limited io, the place the
15 Q. Sure. Aliright. Statements of all persons “15  defendant -- that piace the defendant in another
16 who have been interviewed by any agent of the State in | 16 locetion besides his home on August 13th.
17 connection with the subject matter of the cause, that | 17 A. Isee that,
18 would include an interview with a witness who says that | 18 Q. That makes specific reference. If they had a
19 someone told them that, in fact, Michael Morton was not! 19  statemnent, for example. from a grandmother saying that :
20 present at the time of the murder? I'm looking nowat | 20 the son says daddy was not home when the killing
21 Paragraph A - 1I-A on page three, at the bottom of "21 occurred on August 13th, that would fall within that
22 page three, that Paragraph A, 122 specific request, would it not?
23 A. And whatis the question? I'veread that. 1  :23 A, Itwenld.
24 don't think that's what Brady says; but 1 mean, 've i 24 Q. The metion for production of statements and
25 read that. — e ._ .25 reports, | would ask that that be marked for purposes
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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

Page 29; Page 31
1 of this deposition. 1 poing to get it. And of course, whe's the jury mad
2 {Exhibit No. 4 marked) | 2 at? The defense lawyer.
3 0. (BY MR, GOLDSTEIN} | may have misspoke, L 3 Q. Sure
4 Mr. Davis. When [ said "son.” it was Ms. Rita 4 A. And so [ file these in advance. Butit's my
5 Kirkpatrick's grandson. the son of the victim. Butl 5 understanding here in Williamsen County you've got to
& believe you understood that, did you not? . 6 ask for it after they testify.
i A. That - 1 understand the basic premise you all 7 Q. Interms of clever tricks, do vou have any
& aregoing on here, -8 personal knowledge or recollection of why Mr. Anderson,
g Q. Allright. On the motion for production of . 9 Ken Anderson, would decide not to call the chief jead
10 statements -~ and it cites Rule 614(a} of the Texas P10 investigator, Don Waood, and tell himn two hours hefore
11 Rules of Criminal Evidence. These were rules that were Y11 triad that ke was not going to be a wilness?
12 in play back in 1986 and '87, were they not? 112 A. 1don't know that that happened.
13 A. They were brand-new in '86 and '87 according | 11 Q. ifi happened, do you have any knowledge -
14 fo the transcript. 1didn't realize that, 114 if Don Wood testified to such at his deposition, do you
15 Q. Well, having served on the committee that (15 have any knowledge as to why Mr. Anderson would list
16 unfortunately wrote those rujes and ! 1ake no great : 16 Don Wood as a witness and advise him two hours before
17 pride in it they are no longer in existence, You can £17  trial that he was not going to be called as a witness?
16 take solace in that, This rule has been incorporated f18 A. Nao, sir, | have no knowledge why he did that,
1% into the combined -- 119 Q. ifhe did that, that would. in effect,
20 A. 611 .20 preciude the production of his statements under then
21 Q. -~ Rules of Evidence in Rule 611, which, by 21 Rule614(a). ls that a fair statement? If vou don't
22 the way, Mr. Davis picked the rule before | could 22 call the witness. they don't bring you the statements,
23 advise him of it. ©23 ls that a fair statement of the law?
24 A. 1 apologize. 24 A Mr. Goldstein, in reading the transeript, 1
25 (3. No. By the way, I'm proud of vour knowledge ; 25 thought Mr. Woed testified. But that may have been at
Page 30 Fage 32
©  ofthat. It's important that we know these rules. {1 the pretrial. Was that it?
?  Someone once told me that i you know three of these, | 2 Q. Exsctly. And as a matter of fact, at the
3 you'll know two more than anyone else in the courtroom | 3 pretrial, if you remember from the transcript, he
4 other than the bailiff, i 4 didn't bring the reports with him and there was some
5 1¥ we can, the purpose of Rule 614 at the i 5 dispute about that.
& time, now Rule 611, Is that once a withess has {6 A. Yeah. Yeah,
7 testified on direct, it requires the production of § 7 (. And af the time that was a bane of
&  statements of that witness, does it not? . & contention. And that's how we got to the collequy that
9 A. [ the defense asks for it, is the way they i 9 yousaid you were surprised about, that they were
10 interpret it. | think it requires them fo produce it, 10 fighiing so much over every tidbi, including not even
11 but-- 11 giving them the right to see their client's own
12 Q. 1happen to agree with you. Butthe good news - 12 statemtents.
13 is Mr. Allison - 113 A. Now, that's a shocker for me.
14 A. Asked, ves, sir. P14 Q. it was ashocker to alt of us, 1 think,
i5 3. -- asked for it in Davis Exhibit No. 4, did he 115 Mr. Davis.
1% not? P16 And in fact, after having read that
17 A. He asked for that. But as] understand -- 17 transcript, it's your clear understanding that the
18 well, can | explain the way that they work it here 18 judge - Judge Lott's pretrial order said "Bring me all
1% now? ©19 of Don Wood's reports and his field notes and Brady
20 Q. Sure. £ 20 material and submit it to me and I'm going to review it
21 A. You can file these motions. And [ file these 21 incamera.” Was that your understanding?
22 maotions all the time because they used to have s i22 A, Qs very confusing what was said there, But
23 prosecutor here whose favorite trick was —- I'd ask to | 23 that's what | would take from it is "You're supposed to
24 see the motion. He dida't have the report in the : 24 furn this over to me for review to be sealed,”
25 _courtroom, so thev'd waste 15 minutes of the jury time 25 Q. And -
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Page 33! Page 35
1 A. Again, | want 10 « 1 have no recollection of ; 1 orthree pages,
2 being there and no record reflects that 1 was there. L A. That's what the record reflects,
i If somebody else tells me something different, | can't P Q. All right. And at the time that Mr. Wood
4 dispute it. But I don't recall being at those 4 testified previously at the pretrial hearing that he
5 pretrials, Judge -- not judge. Mr. Goldstein. | 5 does testify at and the dispute arises as to his
& (3. The record does not reflect that you were P 6 failure to produce the repors, assume that Bill White
% present, at least frorm -~ the parties that are listed © 7 had served Don Wood with a subpoena to produce alf --
£ on the transcript do not reflect that you were i £ and bring with him any and all reports and records
% present. But you have had an opportunity to review © & relating to this case and he did not have them.
10 that transcript of that colloquy with the judge and {10 That -- do you recal! that dispute in the transcript?
11 your understanding is that clearly he was asking them {11 A. lrecall there was a - that they had
12 o produce the Brady material, |s that a fair ( 12 subpoenacd - in the transcript, they had subpoenaed
13 statement? 113 all these witnesses and asked for their reports. 1
14 A. In the November case that's veal clear, Then $14 don't recall it specifically as to Mr, Wood's, but that
15 there's something in January or February, whenever that| 1 15 may well have been the case. I just don't recall
16 next one was, where it tooks Jike he's talking about { 16 specifically what -- the big battie -- my recollection
17 two pages. Or Mr. Anderson - the judge asked him "Was 17 of reading the transcript right now, Mr. Goldstein, is
18 italengthy report?" And I believe Mr. Anderson said f 18 the big battle was they wanted Ms. Gee's notes and
19 "It's just a couple of pages.” {19 reports that she had written. 1 don't recall them
20 Q. Well, let me show you -- 1 20 asking about that in the - when Don Woods testified.
21 A. AndI'm nof -- I'm just saying it was [ 2% But they may have and | may have just - because
22 confusing to me. It was clear after the first one, but {22 I've - I've read a lot of transcript here all of a
23 it was confusing afier the second one. ; 23 sudden and have certainly not studied it as much as yoy
24 (. ‘The clear indication from the first one was 124 all have.
25 that he was supposed te produce all of Wood's reports 128 MR. GOLDSTEIN: If we may have a moment.
Page 34| Page 36|
f
1 and all of the Brady material. s that your Fl THE WITNESS: Sure.
2 understanding? P2 MR. GOLDSTEIN: If1 may have page 73 of
3 A. That would be my understanding. 3 that pretrial hearing marked for identification
4 Q. And what he tells the judge is there's only f 4 purposes.
5 two or three pages; is that right? - (Exhibit No. 6 marked)}
& A. At the second hearing [ think he tells him 6 Q). (BY MR. GOLDSTEIN) [ show you now what's been
7 that. _ | 7 marked as Davis Exhibit 6 for identification purposes
8 MR. GOLDSTEIN: If | may have this . 8 and ask if you can see on the highlighted portion that
9  marked. 9 Don Wood, the investigator, said, "Well, I could recall
10 (Exhibit No. 5 marked} 110 that i1 had my reports.” And they asked him, "Do you
i1 Q. (BY MR. GOLDSTEIN) We have marked for 111 have your reports with you?" And he says, "No, 1 do
12 identification purposes Davis 5, which appears to be .12 not”
13 the Court's criminal docket sheet. And | call your 113 A, Thatis correct. That's what he said.
14 attemtion to page three of Davis § and ask you, the ;14 Q. Andyou don't recall the subpoena requesting
15 highlighted portion there, the judge states what? I : 1% that he bring the records and reports with him.
16 you can state it into the record. 116 A. 1donetrecall it. 1 recall reading about it
17 A. Okay, The date is the February 6th, '87 17 in the transcript recently.
18 hearing. "Court to conduct in camera inspection of |18 Q. And let me have marked for identification
1% report of Officer Don Woods in connection with {19 purposes the motion for new trial. And it was filed
20 defendant's Brady motion." ’ 2C  March 17th, 1987, which would appear to b2 afier you
21 Q. And your understanding was that, as it was i 21 had left the office. Is that & fair statement?
2 clear from the transcript, that in November the judge - 22 A, That's a Isir statement.
23 said "Give me all of Don Wood's reports and Brady 123 {Exhibit No, 7 marked)
24 material®; and when February came around and the 24 Q. (BY MR. GOLDSTEIN) I've shown you what's been
25 dlspu_tc“arose Mr Anderson te}ls h}m t'nere 3 on]y two_ 25 marked i beheve. as Dav1s Exhibxt 7 whlch 58 '
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page 37 Page 39
1 motion for new trial filed in the Morton case after you i 1 that if the Court does not take immediate steps to
Z  had departed the office. is that correct? i 2 preserve these reports, they may be destroyed or
3 A. That's correct, . 3 removed. s thata fair statemnent?
4 Q. May [ ask vou to review the highlighted i 4 A. That's z fair statement.
5  portions? It's a one-and-a-half-page motion. Haveyou ° 5 Q. You weren't in the office at the time.
4 seen it before? Pk A. l'wasn'tin tbe office,
7 A. After this ail arose, I've seen it. 1 did not i 7 (. Your state of mind at the conclusion of the
£ seeit- excuse me. I didn't see it at the time and © 8 trial, you all had successfully concluded a trial and
% don't recall seeing it until | looked at it recently. ;9 convicted an individual, Mike Morton, of the killing of
10 @ Hyou - I'd like you to refresh your 110 his wife. Is that a fair statement?
11 recollection. Just take a look at it real quick. i1] A. Absclutely,
12 A. Yes, sir, 1z Q. And you felt at that point that you were
13 Q. Calling your attention to the motion, the {13 corract in doing so.
14 first complaint in the motion for new trial is that “14 A, Yes,sir. I [ didn't feel [ was correct, |
15 Sergeant Don Wood's reports were not produced. Is 'shat 15 wouldn't participate.
16 correct? 4‘_ 16 Q. And you had every reason fo believe that based
17 A, That's what it says. ;17 on what the medical examiner had said about the time of
18 Q. It says that the Court erred by not requiring i 18  death based on the stomach contents.
19 the State 1o produce the offense reports and the :19 A, Upon -~ on all the circumstances, ves, sir,
20 supplemenial offense reports by Sergeant Wood, the (26 Q. And, you know -
2% chief investigator in this case who was not calied by £21 A, That's the big -- that was a big issue.
22 the prosecution at trial; is that correct? 2z Q. That was the primary one. You said also that
23 A. That's what it says, sir, 123 you were concerned with Mr, Morton's response when the
24 Q. The second complaint -~ and before we getinto © 24 sherifl contacted him. But the primary concern at
25  the details of it, let me just read it because it 2%  least - let me ask vou, Was your primary concern the
Page 38 Page 40
1 quotes you as saying something; and before | ask you 1 medical examiner said the time of death was 1.00 a.m.,
2 about it, I'd like to ask you a couple of other 2 Mr Morton would have been at the house for another
3 questions. But he says on -~ at the conclusion of the 3 five hours, four hours, before he left for work?
4 wial -- this s the second -- the last paragraph, but 4 A. 1would say that that - placing him there at
5 the second complaint. 5 that time was cruciai to the -
6 A. Yes, sir, ;6 (3. It undercut his defense that someone else did
7 Q. At the conclusion of the trial on Tuesday, E 7ot
8 February 17th, 1987, Mr. Mike Davis — that would be  © 8 A, Yes,sir.
S you; i5 that correct? - . - if he was at home.
16 A. That would be me, :10 A, 1'would agree with that.
il Q. "One of the prosecutors told the jury that r11 Because he claimed. "Hey, look, she must have
12 Sergeant Wood's reports were sizeable (he held up his | been kilted — she was fine when 1 left." And if she
13 hand and indicated about one inch between his fingers) | 13 was fine when he left at 5:00 a.m., she couldn't have
14 and that if the defense had gotten them, we would have | 14  been killed at 1:00 a.m,
15 been able 'to raise even more doubt than we did'.” :15 A, That's correct.
14 That's what he alleges in his motion for 116 Q. Secondly, you also, { think, believed that
L7 new trial; is that correct? 17 your boss, Ken Anderson, bad produced whatever in the |
ig A. That's what he alleges. ! 18 file — all the Wood reports, for example. You assumed
19 Q. And he also says that the reports - he £19 that, did you not?
20 believed there was some statement that the reports {20 A. Yes, sir.
21 contain leads concerning unusual happenings orstrange | 21 Q. And you assumed that he preduced, for the
22 persons in the neighborhood at or about the time of the | 22 judge to Teview in camera, anything that was potential
23 offense: is that correct? { 23 Brady material.
24 A. That's what he says. 24 A. lcan't tell you as I sit here today,
25 Q. And his conclusion on the followingpageis 1 9  Mr. Goldstein, that | even knew that thaf wasa
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Page 41: Page 43
1 reguirement or anything because | really don't remember, 1 Q. Allright. And you had assumed that
2 that. | would assume, if he was ordered to do so, he . 2 Mr. Anderson had turned over whatever these files were,
3 did so. ; 2 did you not?
4 Q. Well. and your understanding of what the judge C 4 A. 1If he was required to do so, | would assume he
5 iold him was "Bring me the Wood reports and [ want to . 5 did so.
& review them in camera.” L& Q. Well, you read the order -
7 A. My understanding of reading the transcript £ A. In reading the transcript, | assune he did so.
£ from the November hearings, that's what he told him. . & Q. And after that motion was filed, did you
G (3. And you assumed that he had done what the ;9 remain in Williamson County? In other words. after you
10 judge told him to do. i 10 left the office and that motion was filed, were you
11 A. Because Judge Lott wasu't ore to trifle with P11 still there in Williamson County? Not in the DA’s
12 that. 212 office, but -
53 Q. And you assumed Mr. Anderson followed those (13 A. Okay. Yes,sir. I've always practiced in
14 instructions. {14 Williamson County since 1985,
15 A, Yes,sin 5 Q. Allright. And did -- afier that motion was
16 Q. And whether vou believed or not there was i 26 filed that stated what you stated to the jury. did Ken
17 anything in that file that demonstrated Michael Morton 17 Anderson ever ask you about that motion or that
18 was innocent, on the other hand, the quotation from -8 quotation?
1% Bill Allison, does that, in essence, cover the 119 A. Not that | recall.
20 substance of what you -- you do remember talking tothe 1 20 Q. Did he ever discuss that conversation with
21 jury even if you den't remember the precise words you 21 you?
22 used. do you not, afier the trial? 22 A, Not that I recall.
23 A, Ialways gencraHy go tall toa jury and } t23 Q. Did he ever assure you that "Not to worry. |
24 have no reason to doubt that ! did in this case. .24 produced evervthing in the Woods file"?
25 Q. And do vou have any reason to doubt that you 125 A. @didn't even know this was an issue. And
Page 42; Page 44
1 talked to them about the Wood file and the potential * 1 Mr. Anderson and | are not friends, so 1 don’t - he
Z  that it had contained information that would have been 2 never talked to me abeut it until recently,
3 helpful to the defense had they seen it? You're not .3 Q. And in vour recert conversation. what did he
4 guarreting with Mr. Allison's recotlection, P4 tellyou?
5 A. 1I'm not quarreling that something was said : 5 A. ['would have to -- when this came out aboul
6 because | just don't have any recollection of it. I'm | & the DNA testing and they were starting to have those
7 not quarreling something was said. 1 certainly don't : 7 hearings, | was shocked to hear about this kid
& think it was said exactly like that. And -- . & transcript or stery or whatever it was that the kid had
9 Q. Allright. But the substance you're nof «- : 9 seen this because [ did not recall that. And I sfill
10 you're not disagreeing that it at least adequately 10 don’t — | know there was something about the kid, but |
11 the substance reflects the senfiment that you were P11 1don't recall what it was,
12 expressing, that there was a thick file. h1z And so | went to Judge Anderson's office
12 A, lcan'tsay I expressed that or not becznsel | 13 and asked him, "Were you aware of that?"” And Judge '
14 just don't have 2 recollection of that. In other . 14 Anderson showed me a copy of the Morton opinion. Heg
15 words, there's nothing - © 15 had his book there, reading it. And he says, "We
16 Q. Youcan't dispute it 216 turned it over. And 1can't quote him exactly, but
17 A, | can't dispute it, sir, 17 the essence was that was ¢he sealed file that was
18 Q. Andlet me ask you something, Dovourcmembm 18 furned over.
19 the file? Do you remember it being a fairly thick 129 Q. And that was in relation to the staternent --
20 file? Wood's file? ;20 the transcript of the statement by Eric Morton. the
21 A. [do not remember the file, but | wonld think 2! three-and-a-haif-vear-old son.
22 any major murder investigation was going to be more‘ 22 A. That-
23 than an inch thick. 123 Q. That's what --
24 Q. More than two and a half pages. 124 A, Yes,sir,
25 A._Yeah, absolutely. {25 O Thai*s w‘nat you were ccncemed abeut Tﬁat’
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Page 45§ Page 47
1 what vou were asking him about. 1 "Supplementary Offense Report" dated August 14th,
b A, Yeah, because that would just be horrible if 2 1986, That would have been the day after -- assuming
3 that didn't happen, ;3 that Christine Morton was kilied on August 13th of
4 Q. And he tolg vou that was turned over, . & 1986, this would have been the following day this
5 A. [don't know that he used the transeript - or 5 report was filed; s that correct?
& said franseript or the statement, He said -- 5 A. Yes,sir.
7 (3. But that's what you were taiking about. 7 (. And in the report -- this is a report from a
g A. That's what | was talking about. And what1 | 8  police officer; is that correct?
S  gat from that is the things had been turned aver to theé & A, 1t's a sheriff's deputy. And | don't know if
10 Courtand the Court of Appeals had reviewed them. . .G that's Randy Trayler or his dad.
11 Q. Andyouhad -- in your mind, you had no doubt ~ 11 Q. It's No. 35, whichever one that is.
1Z that you were talking to him about - (12 A, Whichever one that was,
12 A, That's what I was talking about, £13 Q. Aliright. And so one of the Traylors, either
14 Q. --the child's statement. 14 Randy or his father, filed a report. Did you consider
15 A. Yes,sir. Because at that time 1didn't have | 15 them to be honest and decent folks?
1% any idea about any ehecks or credit cards. P16 A. Oh, absolutely,
17 Q. But you were concerned about the child's Pt Q. Do you think Ken Anderson relied upon them in
18 statement. 18 prosecuting other individuals? Did Xen Anderson's
1% A, Absolotely, i 19 office rely upon them in prosecuting individuals in
20 Q. That was what you went there to talk to him (20 Willtamson County?
21 about. 121 A, ldon't--}don't know -
22 A, Yes,sir, 122 Q. Would you have relied upon them?
23 Q. Youmade that clear to him, 122 A. 1would have relied upon them, They were --
24 A. 1believe ] did. i 24 yeah, I can say [ would have,
25 0. Andl find vou to be pretty ciear in your :25 Q. Al right. And calling your attention 1o the
Page 46 Fage 48
1 answers 1o me. . 1 highlighted portion of this one-paragraph report, he
2 A, Yes, sir, | 2 reports that a subject from 13202 Adonis Drive advised
3 Q. Were you equally as clear to Ken Anderson -3 this officer, the reporting officer, Officer Traylor.
4 about you were concerned about this kid's statement? | ¢ that this individual's wife and a Joni St. Martin, and
5 A. Twas asking him if he knew about it. . 5 lists her address as 13204 Adonis, had on several
& Q. And he said, "We turned it alf over." | 6 occasions observed a male park a green van on the
7 A. Heimplied or he stated that that was what . 7 street behind the Hazelhurst address.
8  was - that these things had been turned over and  © 8 What address do you think he's speaking
9 that's where we were, ;9 of there?
10 Q. Well. did you get the impression he implied it~ 10 A. [ don't know. I assume — well, | don"t want
11 or he told you those things were turned over? i 11 to assume. Is that the Morton address?
12 A, Heshowed me the opinion. The first thinghe {12 Q. Yes
13 said was, "Did you try this case with me?" So he i1 A. Okay. Idon't remember that.
14 didn't even remember at that time, The second thing | 14 Q. And he says "Then the subject would get out
15 was, "Well, Pl just blame it all on you." Bat he : 12 and walk into the wooded area off the road," does he
1€ Jaughed when he said that, so I hope that wasn't {16 not?
17 correct. .37 A, That's what he says,
18 Q. Do you have any confidence that he won't? P18 Q. And this would have been a report one day
19 A. Idon'tknow. f--no, | don't know. . 19 after the murder oceurred of neighbors observing an
20 Q. Letme--let me ask you -- and if I may, I'm ; 20 individual, 2 stranger in & green van, who would park
21 going to ask the results of investigation supplementary {21 behind the victim's address and walk into a wooded area |
22 offense report be marked for identification. 1 22 behind the house. Is that & fair statement?
23 (Exhibit No. § marked) 23 A, t'sareport of a - dated the day after that :
24 Q. (BY MR. GOLDSTEIN} 1 show you what's been | 2¢ and the person -- they're reporting a person going intd
2% marked as Davis Exhibit No. 8 whichisentifled . 25 that area, ves, sir,
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Page 4% Page 51
1 (. And parking behind the Morton residence, the | 1 Rita Kirkpatrick. the grandmother, the mother of the
2 Hazelnut residence. ls that correct? ¢ 2 victitn, talking about & conversation with her son, i
3 A, Yes, sir. i3 itnot?
4 Q. And that this individual would get out of his ;4 MS. PECKER. Grandson.
5 van and then walk into a wooded area behind the house, 5 MR. GOLDSTEIN: Grandson. Excuse me.
& A. That's what if says, yes, sir, absolutely. g THE WITNESS: That's what it purports to
7 Q. Letme ask you if you recall, either at the 7 be., yes, sir.
&  time or thereafter, a bloody bandana being found inan 2 Q. (BY MR. GOLDSTEIN) And the grandmother asks
Y area between the house and the woody area behind the | 9 her grandson "Where was Daddy, Eric™ s that cotrect
148 Hazelnut address where the victim resided. i 10 on the transcript?
*1 A, Mr. Goldstein, | have a recoltection of 2 i1l A. That's what it says.
12 bandana being an issue at some point. And [ den't -- l 12 Q. Pagethree. And there's a parenthetical
13 can't tell you today when I became aware of that. But 13 phrase after that. It says "And this is where
14 1 think there was ar issne zboaut it in the trial, but 14 Grandmother almost died.” close parentheses,
15 I'm just not positive about those things. 115 A, That's what it says.
16 Q. Doyouknow whether or not a bandana that was |16 Q. 1 presume that would have been the preparer's
17 found in approximately the area where the stranger was {17 comment.
18 observed parking behind the Hazelmu address and pig A, Tdon't know.
19 walking towards the wooded area -- do you recall P19 Q. Well, it's unlikely the grandmother would have
20 whether the bandana found in that precise location was | 20 been talking about herself as the grandmother.
21 evertested for the vietim's blood? 121 A. Yeah,
22 A. 1don't know that or don't recall that. 122 Q. It's atape recording. He's transcribing it,
23 Q. Doyou know whether it was ever tested for . 23 He says where -~ that the grandmother says, about her
24 anyone's blood type? 24 grandson, "Where was Daddy, Eric?” And she's wulking
25 A. ldon't know or -- | mean, I don't recall {25 about at the time of the murder. And he then adds a
Page 30! Page B2
1 that i 1 parenthetical phrase "And this is where Grandmather
2 MR. GOLDSTEIN: Letmeask thatthe--an = 2 almost died"; is that correct?
3 eight-page supplementary offense report from 8-24-10867 3 A. That's what it says, yes, sir.
4 be marked for identification purposes. Pd Q. And then the grandmaother asks Eric, the
5 (Exhibit No. 9 marked) I 5 grandson, the son of the victim, who was present at the
6 Q. (BY MR, GOLDSTEIN) [ show you what's been | & time of the murder, "Was Daddy there?" s that
7 marked as Davis Exhibit No. Y and ask you o takea 7 correct?
& look at what is -- purports to be g supplementary 8 A. That's what it says.
&  offense report. And it says -- it's dated the day L9 Q. And the three-and-a-half-year-old says "No,
1T after -- on August 24th, 1986, some 11 -- 10 days after | 10 Mommie and Eric was there."
11 the alleged killing. And it describes that this is a 11 A, That's what it says,
12 transcript of a taped conversation between Rita :12 Q. And then it reflects that - again, although
13 Kirkpatrick and Sergeant Don Wood on 8-24-86. Is that | 13 not in parentheses, it reflects what the grandmother
14 correct? ; 14 then tells Sergeant Wood not about what her grandson
15 A, That's what it says, sir. .15 says; is that correct?
16 Q. Sergeant Don Wood was the lead investigatorin . 16 A, ['m sorry. 1didn't understand that.
17 this murder prosecution of Michael Morton, was he not? [ 17 Q. Well, she says "So. Sergeant Wood, | would
18 A. That's what my understanding is, yes, sir. 18 get off the ... domestic thing now."
1% Q. And Ria Kirkpatrick was the mother of the £19 A, That's what it says.
20 vietim. ; 20 Q. “And look for the monster". Is that correct?
21 A. She was, el A, Yes, sir. Yes, sir,
22 Q. And calling your attention to page three, {22 (. Because the child is saying it was a monster,
23 towards the bottom of the first complete paragraphs, 123 Daddy wasn't home, Is that correct?
24 the statement is -~ the question is asked "Where was 124 A. Iassume he said that in there.
2% _Daddy, Fric?" By the way, this is Ms. Kirkpatrick, 125 0 _And the g andmother says il have 0 more

13 {Pages 4% to 52}
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ORAL DEPOSITION OF MICHAEL PATRICK DAVIS

Page 53§

Page 55
> suspicions in my mind that Mike did i." 1 A. Yes, sir,

2 A. That is correct. That's what it says. P2 Q. And in it, in the second paragraph, it

ct Q. In vour estimation. that statement by the 3 reflects that Rita Kirkpatrick. the mother of the

4 grandmother, there's no question in your mind that that | 4 victim, tells Officer Wood, Sergeant Wood. the fead

5 would qualify to be produced when the judge asked for | 5 investigator in this case, that that momning, August

& Brady material, . & 24th, was the first time she had been alone with Eric

g A, Itshould have hbeen produced. ;7 since her daughter had been killed.

8 Q. In fact, it wouldn't even require a request, P g A. That's what she says.

5  would it? PG Q. And she says that Eric came into her bedroom.
1C A, 1don't believe so. I think 2 prosecutor has | 10 closed the door behind him, and began to talk to her.
11anMﬁmﬁwdﬂﬂnmwmwmmemeWmﬁll A. That's what she says.

id (. And in this case, in fagt, he had asked for 12 Q. Shethen says in the transcript, which is a

12 gli the Wood reports. This is a report transcribing a “13 reduced transcript, that he says the monster was

14 tape recording tzken by Sergeant Wood. This would — ;14 there.

1% in vour mind. this would have clearly fallen within A. The blue — the monster threw the blue

16 that judge's order. 16 suitease? ls that what you're talking about? Okay.

7 A. T believe it would. i Q. Both times.

18 Q. And with respect to Brady material, would the | 18 A. Okay. Yes, sir.

19 fact that a stranger was seen, before the murder, 119 Q. And the blue suitcase -- there was a suitcase

20 perking behind the victim's residence and walking 20 that was on top of the victim, was there not?

21 toward the wooded area where a bloody bandanawas .21 A. There was,

22 found -~ wouldn'’t vou consider that to be something CAE Q. So that would reflect at least that the child

23 that should be turned over to the defense? {23 was accurately recounting at least some of the facts.

24 A. | believe it should. P24 A. Some of the facts, yes, sir.

25 0, And apreen van that doesn't match any 25 Q. And on the next page, when asked "Where was
Page 54 Page oa

1 vehicles owned by the defendant, that -- that that © 1 Daddy, Fric? Was Daddy there,” the response is what?

2 individual was driving, that should have been turned iZ A. "No, Mommy and Eric were there" -- "was

3 over to the defense? i 3 there"

4 A. ln conjunction with the whole incident. If 4 (. Now, this doesn't have any of the

5 there was just & green van there, 1 don’t know that 5 parenthetical phrases about "1 almost died" when

& that would. But in conjunction with Davis 8, that : 6 Grandmother said that her grandson, who was present at |

7 whole statement, I believe that should have been, . 7 the time of the killing. indicated that her son was not

8 Q. You coupie the fact that this is a report of a . 8 there, does it?

8 stranger behind the house walking toward a wooded area, 9 A. 1don't see any, sir.
1C there's a bloody bandana found behind the house, and 110 Q. And it doesn't reflect that the grandmother
1L the three-and-a-half-year-old son savs Daddy wasn'tat  : 11 said "] no longer have any suspicions about my
12 home -- wouldn't that combine to tell you and say, .12 son-in-law. You need to start looking for the
12 "Hey, look. we've got some problems here. Webetter ;13 monster. That's left out as well. is it not?

14 turn it over"? ;L4 A. 1do not see that in Davis Exhibit 10, sir,

15 A. 1would think the prosecutor should turn that 15 Q. Do you know why Sergeant Wood would prepare |
16 gvern sin : 16 two reports the same day relating to the tape-recorded
17 Q. Now, let me show you what's been marked as LT conversation?

18 another supplemental report, a shorter report of that 118 A, Thave no clue.

1% same transcribed tape-recorded conversation, "1% Q. Did he have a practice or a habit of sending

20 (Exhibit No. 10 marked) 120 redacted or shortened versions of reports to

21 Q. (BY MR, GOLDSTEIN) | show you what's been ! 21 Mr, Anderson or to Sheriff Boutwell?

22 marked as Davis Exhibit 10, which purports to be a (22 A, lden't know that,

23 second supplementary offense report prepared on August| 23 Q. You didn't get these redacted reports.

24 24th, 1986, which recounts some of that same 124 A, Idon'trecall ever seeing these, sir.

25 _transeript, does it not? 125 Q. letme ask you. on Defendant -- on Davis_
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Page 57 Fage 59
i
1 Exhibit Ne. 9 -~ it's No. 10, Excuse me. Onthe © 1 materials, that would have been Ken Anderson, not you?
2 bottom of the Sergeant Wood offense report dated August 2 Is that a fair statement?
3 24th, 1986, it has the typewritten statement "Sergeant 3 A. 1 would believe that would be correct. | have
4 Wood No, 8%, 15 that his number, badge number? £ no independent recollection of that; but if he was the
5 A. 1 really don't know that. % one bandling it, he would have put it together.
& . Woeuld that be typical of the way they would é €. He was the one handling this case, was he not?
7 deseribe themsetves? 7 A. He was the one handling this case and [ wasn't
g A. That's the way they would describe themselves . B his secretary.
9 Q). And who does it show that copies of this } ] Q. And my - it's & fair statement that in your
10 redacted transcript went t07 i 10 experience with him, the person that wouid have made
It A. It shows "Sheriff, C1D, Wood, Bunte, Eliott, | L1 those decisions would have been who?
12 DA™ 1z A. Ken Anderson,
13 Q. Andby DA, vou assume that's the District i13 Q. Andas far as you recall, he made the
14 Attorney's office? | 14 decisions such as what evidence to produce, what
153 A. Yes,sir. 115 evidence to produce to the judge himself, without
16 Q. Waould you be surprised if this particular item 16 consulting with you.
17 was -- that is, this redacted report or a franscript of :17  A. I hkave no recollection of that whole issue.
1E  Eriec Morton, the son of the victim, speaking to his 18 Q. Do youever remember him asking you anything
1% grandmother, Rita Kirkpatrick, was located in the : 1% about what he should produce 1o Judge Lott?
20 District Attorney's file? 120 A. Ok, no.
21 A. Not since I've seen the District Aftorney's 121 Q. Andyou're laughing. That's not the kind of
22 file. I know it's in there. 122 thing that Ken Anderson would have done, is it?
23 Q. Allright. Let me - let me call your {23 A. No,sir
24 attention next to -- (24 Q. He prepared that file as far as you can
25 A, Do vou need a copy made? P25 remember, did he not?
Page 58 Page &80
1 Q. Could we? Sl A, He would be in charge of his fiie, yes, sir.
Z A. Absolutely. P2 Q. And with respect to Defendant -- sorry, Davis
3 MR. GOLDSTEIN: You're a good man. ' 3 Exhibit - and you're not.
q Can we take a five-minute break and that P4 A. Let's be careful.
5 way | can go to the bathroom? o5 Q). That was not a Freudian slip. That's because
€ (Recess from 10:17 am. to 10:27 am)) . 6 I've never represented anything other than defendants
7 (Exhibit No. 11 marked) i 7 and you've got an able lawyer dealing with you and I'm
& Q. (BY MR, GOLDSTEIN) if | may proceed, | have 8  here and we're here on behalf of a former defendant,
9 had marked as Davis Exhibit 11 whatappearstobea | % Michael Morton.
10 note from a Jill 1o a Don and another copy of that with 10 But the Davis Exhibit No. 11 appears to
11 some handwriting on it and I'm going o ask you several ; 11 be anote from a Jill to a Don dated August ] 5th,
12 questions about that. _s 12 1986. And this would have been a couple of days after
13 But before | do. let me clear up two {13 the murder, would it not?
14 things that | think our able court reporter has noticed | 14 A. Yes, sir.
15 about my lack of attention to detail, 115 €. And would your -- do you remember a woman
ls First, with respect to the Morton {16 named Jill?
17 address, it is Hazelhurst, not Hazelnut. And you're 117 A, There was a Jill at the Sheriff's Department
16 understanding when [ used the word "Hazefnut" asthe . 18  at a later time that was the sheriff's secretary as §
12 address that | was speaking about the Hazelhurst (19 recall
20 address of the Morton family. Is that a fair 120 Q. And assuming this was a secrefary, somebody is
21 staternent? 21 sending a note which was in the sheriff’s file, in Don
22 A. Yes, sir. That's what we were talking about. | 22 Wood's file, to a Don. Would you assume that was Don
23 Q. And is 1t also a fair statement to say that in $ 23 Wood?
24 terms of who would have put the package together of ;24 A. Well, my lawyer tells me if { assume, I'1l be
235 __materials 1o be provided to Judge Lot, the Brady . 25 __in trouble.
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Page €1 Page &2
1 Q. Allright, .1 the court reporter correct my misnomer of Hazelnut to
2 A. But 1 suspect that it is to Don Wood. i 2 Hazelhurst?
3 Q. Allvight. And it says "Bill De La Verne"and ' 2 THE WITNESS: I've got no problem with
£ it says "San A-n-t," period; is that correct? P4 that
L A, Yes,sir. DD MR. DICK: That's no problem,
6 Q. You assume that's San Antonio? B MR. GOLDSTEIN: Thank you. That's just
7 A. We can assume that, 7 1o keep people from laughing at me.
8 (). "Has recavered credit card at Jewel Box", Is i B (Discussion off the record)
S that correct? ;B {Exhibit No. 12 marked)
10 A. Yes, sir. it Q. (RY MR. GOLDSTEIN) | show you what's been
11 Q. "And Larry Miller can 1D the woman," i marked as Davis Exhibit 12 and ask you to review those
1z A. Yes, sir, i1z documents. Itsa cumulative exhibit, if you could
23 (. And it says "$1.000 in fraud on her." Is that 13 take the time to look, of approximately 10 pages.
14 correct? 14 Let's start. if you would, Mr. Davis,
15 A. Yes, sir, i 15 with the iast page of Davis Exhibit 12.
16 Q. And he says "He'll come to Austin and do it 116 A, Yes,sir
17 all if you like or mail it to you. Just let me :17 Q. That appears o be a typewritien memo of some
18 know" -- "Just let him know," correct? : 1€ sortto ar individual by the name of Don; is that
19 A, That's correet. {19 correct?
20 Q. And ithas a telephone number to call. 20 A, Itappears to be.
21 A. That's correct. (21 Q. And would, again, it be an approprisie
22 Q. And on the second page of Davis Exhibit No. 11 : 22 assumption that that is Don Wood, the lead investigator
Z3 is a statement "Green Acres Mobile Home Park” and it [ 23 in the Morton murder case?
Z4 has direciions on how to get there; is that correct? 24 A. Sinee there's 2 Bates stamp down here with MM,
25 A, It looks like that would be. i 25 which I assume is Michael Morton, | would assuime it was
Page 6.2J Page 64
Q. Do you recognize that handwriting? S 1 to Mr. Wood,
2 A. No,sir. s Q. And it says, does it not. "Don, right after
3 ). Would you recognize Don Wood's handwriting? . 3 lunch, | took this call from a Brian Kelly who is a
q A. Nuo, sir. ! 4 potice officer from Phoenix, Arizona™?
5 Q. And with respect to this note, were you aware : 5 A. Yes, sir, it says that.
6  that a credit card was, in fact, used at the Jewel Box, € Q. And it says "This is in reference to the
7 the credit card belonging to the deceased, two days {7 Morton case."
&  after she was killed? ;8 A, Yes, sir,
g A. I have no recollection of being aware of that = 9 Q. Lists his telephone number,
10 atthe time. Tam now, having looked at the files. (0 A. Yes, sir.
11 Butl- 21 Q. Andthen it says that "Kelly.” that is, Brian
12 Q. And you've learned that since that time; is 12 Kelly, "is a relative of Chris Morton"; is that
13 that correct? P13 correct“‘
14 A, Just recently, .14 A. That's correct.
15 Q. Having looked through the files, 115 Q. By marriage.
16 A, Yes, sir. (16 Al Yes,sir
37 Q. Allright. t17 . And that his father-in-law is a Mr. John
18 A. Well, I ean't say that because I den't recall 18 B. Cross from Aurora, Colorado.
19 seeing this actually in the file that 1 saw. It may (1t A. That's correct.
20 have been, but 1 do not recallit. T'vereaditinthe 20 Q. it reflects, does # not, that Mr. Cross and
21 paper. ©21 his wife had sent Christine Morton a check which was
22 MR. GOLDSTEIN: Let me have marked for ' 22 made out to her but it was for the benefit of the -
23 identification purposes Davis Exhibit 12, It maytske 23 hersen, Eric? Is that correct?
24 asecond to do this. ;24 A. Yes,sir,
25 If able counse! can agree, may we have (25 Q. _Aund there 1s a name endorsed, at least
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_foiipwing page _wi;igh _is the reverse side of the check,

Fage 65§ Page 67
1 according to this memo. on the back of the check that | 1 is it not?
2 it says it does not appear to be that of Christine ) A. There appears -- yes, sir, it looks like it's
3 Morton; is that correct? 3 the veverse side of a check.
4 A, That is correet, P4 €. And it looks like someone is trying to deposit
5 0. And it says "It might be interesting to know ! 5 the check; is that correct?
& that they seem to think that Chris™ -~ that's Chris P8 A. Yes, sir, "For Deposit Only".
7 Mortor, | presume -- "purse was stolen”; is that - Q. Do vou recognize that handwriting on the
& correct? 2 check?
& A, That's what it says, L9 A. No,sir, [ sure don't.
10 3. They then say "Of course, we know better.” fiG Q. Calling your attention to several pages down,
1T A Yeah 17 there are some notes relating to Brian Kelly in
12 Q. Whether they think they know bettet or net, ' 12 Phoenix, Arizona, with the initials PD?
13 the idea that there was a credit card utilized two days | 13 A. Isee that on MMU04823,
14 afier Christine's murder and a check cashed, both in i14 Q. Youvegotit. And PD would be police
15 San Antonio. nine days after the victim was murdered | 15 departroent in common pariance?
16 with a signature purporting to be hers, this is ;16 A. Sure
17 potentially Brady material, is i not? :17 Q. And it shows "Chris Morton relative® and it
18 A, Itis. And somebody should have certainly | 18 says “father"; is that correct?
19 followed up on that. 119 A, Btsays--
20 Q. And do you know whether anyone ever did any ; 20 Q. "A father"?
21 handwriting anaiysis on the handwriting on that - on 1 21 A. "Chris Morton relative a father".
22 the reverse of that check? 122 (3. And it shows the name John B. Cross in Aurora,
23 A. Until recently, | was never aware, that 1 i 23 Colorado, and has a 303, which may be his area code: is
24 reeall, of any cheek; and 1 don't know if anybody has | 24 that correct?
25 dome hasdwriting, sir. .25 A, It has — that's what it says.
Page 66; Page &8
i 0, And the first page of Defendant’s Exhibit {2 | Q. And looking at the following page, MM004845,
2 is -- it says "check” on it. And it's something . % do yourecognize any of that handwriting?
3 addressed -- it's addressed 1o Sergeant Don Wood, isit . 3 A. No, sir.
4 pot? L4 Q. Iispeaks for itself. But it does show the
5 A ltis {5 Brian Kelly telephone numbers, both at work and at
g (. And if one looks inside, the following page, & home, a John B. Cross, with some handwriting relating a
7 there's a copy of a check, is there not? i 7 Shirley E. Cross; is that correct? And, it appears,
8 A. There's a copy of a check in there, ves, sir. . 8 some routing information with regard to the check.
9 Q. And there's a note from a John Cross to .8 A. Okay. P'm sorry. [ was having a hard time.
10 Sergeant Don Wood, is there not? .10 This is hard for me to read.
11 A. John B. Cross signed it. And if says — ves, 111 Q. ltis hard to read.
12 sir, i does say "Attention: Sergeant Don Wood™. :12 A, In the writing that's on the — at an angle on
13 (. And ittalks about the fact that it appears 13 the page, it says "or Shirley E. Cross” and then a
14 Sergeant Wood had requested Mr. Cross 1o send a copy of 14  number 362,
1% the check which is attached to this note from September (15 Q. And then it looks like some routing,
16 27th, 1986; is that correct? 116 "IntraWest Bank of Southwest Plaza, Littleton, :
17 A. Itsays "Per your request yesterday,” they're |17 Colorado," and then it has a number which may be a bank
18 sending the check. + 18 number and then # says "Republic Bank Austin"; is that
1% Q. And then the following page is a series of £19 correct?
20 checks -- or at feast a check that at Jeast match - it 120 A, That's what it says.
21 has Michael or Chris Morton, the accounts of thefrs;is 21 Q. The following -- the next page shows a --
22 that correct? {22 that's MMO04841 on Davis Exhibit 12, It shows, at the
23 A. Yes,sir, | 23 bottom of that page, "Green Acres Liguor Store on
Z4 Q. And there's another copy of that check on the | 24 Burnett Road"; is that correct?

i 25_ A, 'Ifhai’s what it SAYS,

17 {(Pages €5 to 6€8)
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Page 6% Page 71

1 Q. As aresident of Central Texas, Burnet Road is "1 No. 147

2 aroad located in Austin, Texas. is it not? Pz A. Absolutely.

3 A, ltis. © 3 Q. Thankyou.

4 Q. Let me ask you, when we notived the ;4 {Exhibit No. 14 marked)

5 dencsition, we also attached a subpoena duces tecum, i {Discussion off the record)

5 MR. GOLDSTEIN: Let me have that marked © MR, GOLDSTEIN: Back on the record, if we

7 for purposes of this deposition. 7 may.

8 (Exhibit No, 13 marked) : 3 Q. (BY MR, GOLDSTEIN} Have you had any

5 Q. (BY MR. GOLDSTEIN) | show you what | presume 9 conversations with John Bradley with regard to these
1C  has been marked Davis Exhibit 13 for purposes -- P10 matters, the District Atrorney in Williamson County?
11 A, It has 112 A, On the day that Mr. Morton was deciared
12 Q. And you've had an opportunity o review with “12 innocent, [ believe I saw Mr. Bradley in the hall and |
13 your counse! the subpoena duces tecum, have you not, 113 said, you know, "Thanks for & havd job" or a good job
14 Mr. Davis? i 14 or something like that.
15 A. I this is the same cne | originally was L15 Then there was one other conversation on
16 served with, I've reviewed it. I didn't-- [ didn't (16 the day that the Texas Court of Criminal Appeals
17 realize -- he may have sent it to me. 1 didn't reajize i 17 rendered the decision that he was innocent. 1 was in
12 that there was a new one for this. 1thought we were 18 the 277th, which is Judge Anderson's court, and we werg
19 doing this by agreement. So ! have -- ;19 finishing up a plea or something. And Mr. Bradley camd
20 Q. Well, we are. ’ 2G in and insisted Judge Anderson and I go to the bacle
2% A. -- documents. Becaunse this is so broad, let i 21 And there was -- he told us that the Court had ruled
22 me tell you what [ have. | have the pleadings and all | 22 and he had signed the motion himsell to dismiss the
23  the stuff that's just gone around, 1 have a copy of (23 case.
24 the writ, 1 have -- the District Attorney's office 124 Q. Did he tell you it was over? Was that the
25 gave us a copy of the transcript on a disk and that's 25 impression you gof?

Page 70 Page 72
!

1 on there. | have newspaper articles. And I believe-- | 1 A, 1T had the impression it was over. | can'tsay

2 I have nothing from the time period. It would allbe . 2 John Bradley said it was over, I certainly had the

3 the new stuff. . & impressien if was over,

4 (. Let me check, but if we are able to make [ (). Where did John Bradley and Ken Anderson go,

5 copies of that, just - 5 Judge Anderson, after that?

6 A. T've gotit copied for yon. I've gotitona . b A. Well, what happened at that time is Judge

7 disk. I've got it any way you want it, . 7 Anderson, | believe, said he wanted to taik to us

b Q. Could we just - it would be simpler on a i & separately. And ! went into tie outer room. 1 don't

% disk. Trusting that that is what it i5, may we have : 9 know if you've been in Judge Anderson’s room, but wherg
10 that marked as Davis Exhibit No. 14 and made a part of 30 Wanda sits out there in the oater room. And Judge
11 the record? i 11 Anderson and Mr. Bradiey had a discussion which was
s Were there any e-mails between yourself P12 pretty loud. T could hear raised voices, but |
13 and either Ken Anderson? 13 couldn't tell what they were saying.
14 A, No,sir ‘14 Q. Did it sound like an argument?
15 Q. Were there any e-mails between yourself and "15 A, Fdon't know if It was - they were load.
16 Mr. John Bradley with respect to this case? “1€ Q. Let me--let me call your attention to a Kim
L7 A. Tdon't believe there are. Was there? Okay. 17 Gardner. Do you know Ms. Gardner?
18 Okay. They tried to set up a meeting and they may be 12 A, Thaven't thought about Kim Gardner in 25
19 on there. 11¢ years.
20 Q. Could you - it should be on this? 120 Q. Well, I'm going to bring it back.
21 A, Yes,sir, 121 A, Okay. Ms. Gardner was in the District
22 €. Ifit's not, could we add that to it? 22 Attorney’s office. Qriginally she was littie Bobby
23 A. Anything | have is on there. 123 Phillips’ second chair.
24 Q. All right, If perhaps it was overlooked, may E 24 Q. Let's not drag Bobby into this. No. Sorry.

5 wehavean agreement that we wﬂl add 10 Daws Exh;blt i 2 5 A, Hthere's anybody --
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Tage 7 3 Page 7%
1 MR. GOLDSTEIN: Off the record. o Arnold who he was representing. And he was
> {Discussion off the record) % representing John, And that was about the extent of
3 THE WITNESS: Then she became my R
4 secretary at some point in time. * 4 Q. Do you remember Judge Sparks making soms
5 Did you get a note? T 5 comsmen about "Why don't they just lei them take the
& 0. (BY MR. GOLDSTEIN) 1 did, Somebody saw vour; & DNA?
7 Marines and it was an attaboy 1o vou for - 7 A. T've known Judge Sparks since he was a mere
8 A. Thank you. " % mortai in EI Paso, so that would not surprise me.
G Q it was & semper fi -- e b Q All Fighi. Go ghead.
i0 A. Semper fi. 110 A. Then after | received so much recent press, |
31 Q). -- from someone who respects what you've C11 was in Judge Arnold's court and just made & comment why
12 done. ;12 wasn't he enjoying any of this press as well and he
i3 Do you recali having any discussions with '13 said he didn't know what | was talking about,
14 any ather individuals, Doug Amold, Kristen Jernigan, 14 jokingly. And that's the conversations 1 recall with
1% any conversations with any of the District Attorney's ;15 Judge Arnold,
16 investigators or other representatives about the Brady ©16 Q. Anvone else out of the District Attorney’s
17 disclosure issues? - 17 office, cither Assistant District Atlomeys.
18 A. After -- vecently? Is that — (16 investigators?
19 Q. weli do vou recal] any discussions at any (1% A, !den't recall anybody else from the District
20 time? Lets start there. If you recall. P20 Attorney’s office now,
21 A. 1 had a discossion with Kristen, | was, Lal €. Let me take vou back to Kim Gardner. She was
22 again, in the 277th and -- or standing outside the hall | 22 alaw school graduate. had been practicing for justa
23 of the 277th, She walked by and asked meif I could | 23 few years. She was working in the Williamsen County
24 review some stuff, which I never did. And that was 24 DA'soffice. She worked for you on occasion, did she
25 about the extent of it. . 125 n?
Page 74 i Page 76
: Who were the other people? ! A. We had a chief felony prosecutor and g second
2 Q. Doug Arnold, 2 chair in each court, and she -
3 A. Doug Arncld, Yes,sir. In 2008 or 2009 t3 Q. She worked under you?
4 Ms. Duty fired her civil first assistant for the second | 4 A. At some point in time she worked under me,
% time and she asked me to monitor some cases for her  + 5 Q. Let me advise you that she says that she has a
& until she could get a new civil assistant on. | had & distinct, very distinct, recollection of sitting in
7 done work for the County for years handling their civil | 7 your office, Ken Anderson coming in, and that you all
8  stuff until Ms, Duty came. Oune of the cases was . 8 were talking about Eric, the son's - the fact that he
9  Michaef Morton and -- 1 can't remember the lady's © % said -~ told his grandmother that he saw the killing
10 name. There was a lady whose mother was killed, 1 10 and that Ken Anderson was talking about how it's not
31 recall, were suing John Bradiey and the skeriff. Deug 11 admissible, that it was hearsay, he was justa
12 Arnold was representing Mr, Bradley and I was ©12  three-and-a-half-year-old, that it was incompetent, and
13 representing the sheriff, I believe. And -- well, ©13 something about a scuba suit.
14 actually I didn’t ever even enter an appearance inthe |14 Do you have any independent recollection
12 case, but -- i 15 of that?
ig Q. Does this relate to the McKinney matter? 16 A. 1 have no recollection to say that did or
17 A. Yes,sir, Yes, sir. Okay. Thank you. - 17 didn't happen at all.
18 Q. Thank Rebecca. No. Sorry. That's off the “18 Q. Andyou're not disputing Ms. Gardner's
1% record, .19 statement that she recalls it. !
20 A. And so]asked -- well, the guy that got : 20 A. I'm net disputing Ms. Gardner's statement thad,
21 fired, and, unfortunately, died shortly thereafter, had ‘21 she would recali that.
22 told me nothing needed to be done on the case, itwas 22 Q. Lat me - let me go back and cover one thing,
23 in Judge Sparks' court, they had argued it, and they | 23 And this will be my last fengthy question, but I'm
24 were waiting for a ruling on either s 12(b){6) or a : 24 poing to do it in parts. I've heard you say it, but
25 summary judgment. 1 monitored the case. 1 asked Doug 25 I've been advised it would help if 1 made this clear.
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1 And | take advice. The only answer | have i$ "Yes. £l Q. And~
2 dear". 1 find that that works in just about -~ CE A. | want to be clear, It's my understanding
3 A. Absolutely. . 3 from that first pretrial that he was supposed to furp
4 Q. --every instance. And { think if's a good i 4 over everything, not just Brady, but the eniire report,
5 idea to summarize. & Q. Right,
o A statement by a LB A, I P'm wrong in that, 1 just didn't -
7 three-and-a-half-year-oid son transmitted through his ¢ 7 Q. No, | think you're correct. Buteven if -
8 grandmother, the mother of the deceased, that his daddy | & even if the judge did order him to do that, this would
% was not at home, that, in your estimation. would i 9 comply with that: is that correct? It should have been
1¢  constitute Brady material. 110 included.
i1 A. 1 believe it would, Pl A. It should kave been.
1z (. And should have been produced. 12 Q. And even if — in any event, it's Brady
13 A, Should have been produced. 13 material.
14 €. When the judge asked for it. £ 14 A. I believe it's Brady material,
15 A, Yes, sir. {15 Q. And your're board certified and have been for a
16 Q. A credit card used two days after the {16 number of years.
17 decedent -- the victim had been murdered. in a town £17 A, Yes, sir.
12 over a hundred miles away, that's something that should © 18 Q. Lastly. when you were - and by the way, a
19 have been produced at least to the fudge in camera. . 19 bloody bandana is something, particularly when it's in
26 A. [f that was part of the investigation, it {20 the path of the -- the significance of the person, the
21 should have been produced. 21 stranger, walking away from the house. being observed
22 Q. Well, it was in the file of the investigator. 122 by two neighbors shortly before the murder. takes on
22 It was a credit card in the name of Christine Morton. i 23 particular significance when a bicody bandana is found
24 1t was signed by someone two days after she's been i 24 onthat path, ls that 2 fair statement?
5 killed. That should be in the investigator's file, (25 A, 1 would think so.
Page 78 Page BO
1 shouldm'tit? . 1 Q. And let me ask you. Let's go back to the
2 A, Itshould be. And somebody should — I 2 conversation you had when you heard about the
3 Q. And #l was. i 3 tramscript of young Eric describing the murder and
4 A, -~ have followed up. 1 just - if you're P4 saving his daddy was not there.
5 sitting here asking me today, I den't know about that,! 5 Whatever your recolfection of the
6 ). But it would have been - if you had seen | & conversation earfier, when vou saw that and went to
7 that, you would have recognized that was Brady 7 Judge Anderson and, in essence, confronted him with
8  material. . 8 that statement, asking him "Was this produced,” he
e A. Absolutely. i 2 showed you the Morton opinion and said he produced
1c Q. And a check that was cashed nine days after F10 everything. [s that a fair statement?
11 the death in some location a hundred miles away ina ! 11 A, I don’t knew that the term "everything,” but
12 distant city, you would have recognized that. if you £12 it was -
13 had seen it, as Brady matertal, would you not? 13 Q. Did he say he produced it?
14 A. It certainly should have been disclosed. L4 A. -~ "We produced things" or "We produced it."
i Q. And the report of a police officer the day .15 That was the impression -- I had the impression that |
16 after the killing. August 14th, 1986, that two 116 everything had been given to the judge from that
17 neighbors. not just one. two neighbors, had seen a £ 17 conversation at that time.
18 stranger in a green van pull up behind the Morton I L Q. And youmade it clear that you were worried
1% residence and leave -- get out of his vehicie and walk | 1% about the transcript of the little boy's grandmaother
20 from the residence into a wooded area behind the - 20 saying that he said Daddy was not home. That troubled
21 residence before the killing, that would have clearly : 21 you, did it not?
2% been something that you think you would have turned  : 22 A, [t troubles me greatly.
23 over when the judge asked for Brady material, would it |23 Q. Htroubles you today, does it not?
24 not? (24 A. [t troubles me today.
25 A. I would, 125 O And when Yyou went to see Judge Andersan 1hat
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1 was on your mind. You made it clear to him that that P L what their argument was as to why they were opposing an
2 was what you were concerned about, . 2 Open Records Act request with regard to these matters?
3 A. That's what we tafked about. b3 A. No,sir, | don't even know that today.
< MR. GOLDSTEIN: Can we go off the record 4 Q. Were you aware of the fact that they said that
5 for a moment? . 5 the -- to provide and respond to the Open Records Act
& THE WITNESS: Sure, | & request would interfere with the ongoing DNA
7 (Recess from 11:08am. to 1117 am.) P70 litigation?
] MR, GOLDSTEIN: We're back on the ;8 A. Na,sir.
9 record. i 9 Q. Can you imagine how it would?
it Q. (BY MR, GOLDSTEIN) Mr, Davis, finally, youhad {30 A. No,sir, Well, there's an ongoing litigation
11 indicated, I believe, that with respect to the McKinney - 11 exception under the Open Records Act and generally
12 litigation that there was - there was some DNA { 12 that's one of the things governmental entities find
13 litigation thar you were associated with, Could you 113 out. 1 have no —- 1 have no specific recollection of
14 describe your association with the DNA litigation .14 that, though.
1% relating to Michagl Morton? 15 Q. | think we can all agree these days thatina
16 A, The only thing that [ was invelved with was - {16 case such as this, the DNA request is a simple matter
17 it was 2008 or 2009. I'm thinking 2009 more than '17 that ought to be in everybody's interest,
18 2008, That Jana Duty had fired Stephen Ackley, who was f1g A. Y would think se.
19 the attorney on the case for the County. And Stephen f 19 MR. GOLDSTEIN: | want to thank you,
20 had toid me that it had been -~ it was probably a 20 Mr. Davis, for vour time and effort. And you
21 12(bY6) motion, but it might have been a sumimary 2L particularly, Shawn. We appreciate your courtesies.
2 judgment -- had been submitted and argued and they were 22 THE WITNESS: Thank you so much.
3 just waiting for Judge Sparks to rule. | didu’t file P23 MR, GOLDSTEIN: Nothing further. We're
24 an appearance in the case, 1 don't believe, and 1 (24 off,
25 wasn't monitoring it when it was finally ruled upon. a5 {Discussion off the record)
Page 82 Page 84|
1 (3. Do you recall any conversation with Judge P MR. GOLDSTEIN: I want the record to
2 Arold about this matter? ¢ 2 reflect that we have no objection and would agree to
3 A. Just what he was ruling on er what his role ;3 the court reporter service providing - who | want 1o
4 was, And he was representing Mr. Bradley as | : 4 compliment, has been able in this matter. to provide a
5 understoed it. i 5 copy to the State Bar of Texas who have been sitting in
6 Q. And what did he describe his role as? ; 6 onthese proceedings.
7 A. Representing Mr. Bradley. L MR. DICK: And Shawn Dick for Mr, Davis.
9 Q. Did he say anything about what their positions & We have no cbjection at all to the State Bar having a
9 were with regard to the litigation? i 9 transcript of this.
10 A, 1den't believe so. There was - I had maybe (10 MR. ROBERTS: Lindsey Roberts for the
11 nine, 10 cases that were pending for the County where If 11 State. No objection.
12 didn't need to really step in. There were two oy three | 12 {Proceedings concluded at 11221 am.)
13 that I stepped in. But there were - 13
14 Q. Was this one of them? T 14
15 A. This was one of the ones | didn't even step 15
16 into, (16
17 Q. Let me ask you, were you aware of the fact 17
18  that there was an Open Records Act - an open records | 18
1% request for the Morton file from both the Sheriff's PG
20 Department and the District Attorney's office? P20
21 A. Not until recently, P21
22 Q. Did you have any discussions with Judge Amold = 22
23 about this matier? D23
24 A, No,sir, c24
25 Q. Were vou aware of what their defense was or 25
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THE SYSTEM: POLICE,
PROSECUTORS, JUDGES

Jim Boutwell was a lawman's lawman. During his 44-year career in
law enforcement, fim saw art incredihle aray of criminals and victims
—the best and the worst of human Ratare. Jim was a Texas Ranger.

vicious criminals into giving complete confessions of their crimes. He
comforted small children after theiy mothers were killed.

For the fina] 15 ¥ears of his career, lim was the sheriff of William-
son County. His tal], thin figure was known throughout the ares; #
seemed he knew everyone,

Governors and senators confided in Jimy; they asked his advice, I
citizens walked into Jir's office with a problem, he took the fime to
listen. He epitomized the old-time Texas shertff-—tough, soft-spoken,
part public figute, part psychologist, part soclal workey—g lawman
from the tip of his Stetson to the soles of his cowboy boots.

Perhaps no sherlff and district attorney had a closer working rela-
tionship than Jim and [ had. We talked on the phone daily and, more
often than not, drank a ¢up of coffee together, We had a common P
pose, We believed we really could make Williamson County a safer,
better place for our neighbors to ljve in.

At the L&M Cafe on Austin Avenue in downtown Geargetown, Jim
and I did some of our best work, We painstakingly pieced together cis-
cumstantial murder cases. We debated the next step of an investiga-
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THE SYSTEM: POLICE, PROSECUTORS, JUDGES 18

tion. We planned undercover operations against butglars and drug
dealers, Rarly in the movement for victims’ rights, we put together a
unit 10 help victims of crime and ta serve as a model for other coun-
ties. The downfali of more than one criminaj doing life in the state
prison system began with an investigation put together on a coffee-
stained napkin at the L&M Cafe.

The Crestview Baptist Church was packed on the day of Jim's fu-
neral in November 1993, At 66, Jlm had lost his battle with cancer.
From my front row seat with the other patlbearers, I stared at the cas-
ket and, on the table next to it, four ftems; Jim's Smith and Wesson,
his feather holster, his Stetson, and his badge. F had lost a good friend.
Texas had Jost a good law officer,

As a districe attomey, | had the pleasure of working with many
first-rate police officers, some traly dedicated prosecutors, and some
great judges. Indeed, my views of all such officials are stiongly in-
fluenced by the memory of Jim Boutwell, | 2dmire and respect all the
Jim Boutwells of this world.

But T am also aware of the other kind. The headlines have told
their stories —the West Texas sheriff sent to prson for drug dealing;
the Fort Bend County district attorney remaoved from office for reveal-
ing confidential grand jury testimony about 4 political enemy; the
Galveston County judge caught on camera sleeping during a frial
When 1 think about Jim Boutwell and the many other fine faw en-
forcement officers Fve known and warked with, cases like these are
hard to understand. But my own case fles show the convictions and
prison sentences for a half-dozen or so officers gone bad —for bribery,
drugs, child molesting,

As you read this chapter, the grim statistics about police officer
fatalities may sadden you, Jt may qulrage you to read about the tech.
nical grounds on which some criminals gei new trials, But amid the
statistics and the emotions, we need to understand something. We ail
have a stake in having the right people in these jobs. We need more
Jim Boutwells and fewer who are wiliing to violate the public trust.

I'll leave the platitudes to the civics teachers, but to get the right
people into these fobs, we need to educate oursetves by asking, “What
do these jobs require of those who do them?”

LAW ENFORCEMENY OFFICERS ror citizens, the most visible
people in the system are law enforcement officers, Texas has roughly
80,000 of them. Some are local officers who get their paychecks from
the city or county. Others get their paychecks from the state, They en-
fotce laws and investigate crimes,
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GRIMINAL PROCEDURE

One of downtown Austin’s Irendy restaurants is the City Geill on Sa.
bine Street. The morning | visited, it wasn't yet open for lunch. Rather
than sitting in the dining room, I stood over a stack of produce erates.
wasr't there to eat. [ was looking through invaices to ANSWEr a gues-
tion, What vegetables had been on the menu the night of August 127
Had those vegetables then turned up in a murder vichm's stomach?

S0 much for the glamour of being a trial lawyer,

As a kid growing up, I got my ideas about trials and lawyers from
movies, TV, and books. Gregory Peck in To Kill Motckingbird. Spencer
Teacy in fnherit the Wind, In the popular media, the “good-guy” law-
yer is always handsome or beautiful, always a star in the courtroom,
always able to break down any lying witness with a brilitant cross.
examination. And always able 1o expose the truth,

In reality, I dor't see much brilliance in the courtroom. Trlals are
won and the truth i exposed because of detailed, painstaking prepa.
ration dore before the first witriess is sworn in. Someone has to visit
the crime scene, interview the witnesses, retrace the steps of the vie-
thm or defendant, and examine the physical evidence, Someone has
to master the hundreds of detatls,

Such preparation fed me 1o the produce crates at the City Grill,
A neighbor discovered a young mother murdered in her bed. Her
husband was off at work, His story, that she was alive when he Jef
for work at $:30 .., didn’t §it with the evidence, Ultimately, he was
indicted for her murder,
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The defendant and his wife had celebrated his birthday the night
before at the City Grill. My theory of the exime was that after retyrn-
ing home, he wanted to have sex. When she said no, he savagely beat
her to death. A critical part of the proof was the results of the au-
topsy; the medical examiner fixed her time of death at around mid-
night but no later than ¢ a.m. This time of death was fixed in part
by the wife's stomach contents. The food there was only partlally di-
gested. | could see and easily identify pieces of mushrooms, squash,
olives, and tomatoes.

Two weeks before trial, | visited the City Grill, The waitress who
had served the couple found their dinner ticket, The wife’s order
matched her stomach contents, except for the vegetable side dish. It
changed nightly depending on the produce available and delivered
t0 the kitchen. So there | was, going through produce invoives with
the manager. We found the correct date and, sure enough, the veg-
etable side dish that night had tncluded mushrooms, squash, olives,
and tomatoes,

We also knew that the defense team—three very capable lawyers
~would call their own expert witness to cast doubt on the medicat
examiner's conclusion. i didn’t want the jury to lose the significance
of this evidence because of 2 clash between experts and a bunch of
medical jatgon. So | asked the City Grill manager to re-create the vic-
tim’s last meal and bring it to court.

On the tssue of time of death, the defense lawyers did their Job,
Two experts testified, throwing around —as expected--a lot of con-
fusing, highly technical jargon about medical studies,

On rebuttal, | called the City Gril manager and produced a still-
warm plate duplicating the exact mea) the victim had eaten. The im-
pact on the jury was clear; the meal iooked much like the stomach
contents the medical examiner had described. It was a very effective
demonstration, [t waso't brilliance; it was simple preparation and at-
tention to detall. The defendant was convicied and s currently serv-
ing a life sentence for killing his wife,

This chapter tells you about criminal pracedure, the rules for in.
vestigations and trials. At times, these rules may seem overly techni-
cal or dull—certainly not the stuff of the courtroom drama we can't
get encugh of on TV,

But the rules provide truthful and accurate information tn court,
They protect basic liberties at the core of American government, Law
enforcermnent officials and prosecutars must master these rules in oo
der 10 make our homes and neighborhaods safer,

Moreovet, every Texas citizen catr usc an understanding of these
rules to make sense of the headlines and understand what happens tn
criminal cases,
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they must have both a rational and a factual understanding of the
criminal justice process in the proceedings against them,

Sartity 1efers to the defendants’ state of mind at the time they com.-
mitted the crimes. Insanity means severe mental diseases or defects
that cause defendants not to know that their criminal actions were
wrong at the time they did them. Legal insanity is a defense in Texas.

Most of the time, psychiatric reports indicate that a defendant
is competent and sane, A small percertage of the time, a report in.
dicates otherwise. if a defendant [s not competent, the report must
also give an opinion: can the defendant regain competence to stand
trial? Usually, drug therapy at a state hospital can restore competency.
A court proceeding will commnit the defendant to a state hospital,
Withint a few months, the defendant is generally restored to compe-
tency and returned to stand trial,

The insanity defense Is discussed at greater length In Chapter 3, It
is very rarely successful in Texas,

PRETRIAL MOTIONS Before the trlal begins, the defense law.
yer will file pretrial motions. The number and kind of motions are
limited primarily by the defense lawyer's Imagination. It is not un-
ustal for the defense to file more than fifty pages of such motions.

Moutions to Discover Evidence Normally, the defense lawyer
will file 2 motion seeking to see all of the state’s evidence, The state
is requived to show their physical evidence and certain other items
to the defense. As a practical matter, most prosecutors will reach an
agreement with the defense lawyer as to what items will be shown
ot shared. Many prosecutors have what they call an “open-file” pol-
icy; the defense can review all reports and witness statements prior to
the trial.

The defense will also file a Brady mation, This motion received jts
name from a United States Supreme Court case called Brady v Mary-
land. The Supreme Court held that prosecutors must furn over to the
defense any evidence which indicates that a defendant might not be
guilty.

Prosecutors share evidence with defense lawyers or have open-
file policies for two reasons, First, the prosecutors hope that when
defense Jawyers see the strength of the state’s case, they will urge their
clients to plead guilty. Second, such disclosure prevents convicted
defendants from claiming years later that the prosecutors withheld
Brady matetial,

The defense does not have to disclose its evidence tey the state,
Both the state and defense, if requested, must disclose a list of any
expert witnesses that they wish to call at trial. This information must
be provided 26 days before trial begins,
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TBE STATE OF TEXAS § IN THE 26TH JURICIAL
v. § DISTRICT COURT FOR
MICHBREL MORTOM § WILLIAMSOR COUNTY, TEXRS

MOTION FOR PRODUCTION OF EVIDENCE
FAVORABLE TO THE ACCUBED

TO THE HONORABLE WILLIAM LOYT;

COMES ROW the Defendant in the above styled and numbered
cause, and purspant ko the Fifth, Sixth and Fourteenth Amendments
to the United States Constitution, respectfclly moves the Court
to instruct the attorney representing the State of Texas in this
cazse to make avsllable for Defendant's inapection and copying or
photographing, any evidence sr information within the possession,
custody or control of the State of Texas, or any of {te agencies,
the exlistence of which s known, or by the exercise of due
diligence may become known, to the State's attorney, and which iz
favorable to the Defendant on the isaue of guilt or innocence or
which may tend to mitigate or lessen punishment in the event the

jury would return a verdict of quilt. Brady v. Maryland, 373

U.8. 83, 10 L.E4, 215, 83 s.Ct. 1194 {1963}.
I.

Defendant*®e request for Brady material includes any evidence
which {8 inconmistent with the quilt of the accused, or which
evidence is inconsistent with lawful arrest, search and/or
selzure, including but not limited to:

A. Prior inconsistent statements of witnesses; either in

the form of written statements, or statements made to

officers or by officers or witnesses or contained in any

1
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police recorde, sach aa police offense reports; and any
other statementa, elther recorded Or other type memoranda,
but which sce inconsistent with guilt of the accosed.

- Any written or recorded ststement of any person which
containg information favorable to the DBefendant, -

C. The subatance of or any oral statement of any person
which contains information favorable to the Defendant,

D. The names and addresges of all persong who have, or may
have, information favorable to the Defendant,

E. The name of anyone interviewed hy the state and the
substance of their statement if that statement commented
favorably on the relationship between the accused and the
deceaged.

F. The name of anyone interviewed by the state and the
Bubstance of that statement if  that statement commented
favorably on the plans for the future of the accused and the
deceased.

G. The names and addresses of all persons interviewed by
the State in connection with khis investigation but who the
State does not intend to call as witnesses in this case,

H, Any information which may tend to adversely affect the
credibility of any person called 45 a witnese by the State
(Giglio v. U.S., 405 U,8. 150 {19723y Crutcher v. State, 481
S.W.3d 113 [Tex. Crim. App. 1972} including the arrest
and/or  conviction record of each State witrniess, and
including any offers of lmmunity or lenience, whether made

directly or indirectly, to any State's witness in exchange
for testimony,

I. Conflicts, or unexplained facts, details or other
material referred to in police records or in any other
documents or memoranda,

J.  Any other item of evidence, whether admingible or not ,
inconsistent with gullit of Defendant.,

K. Any item, document, paper, written Btatement, including
wiitten statementa of witnegses and including work product
of State attorneys and their investigators, their notes and
reports, all books, accounts, letters, photographs, objects
ot tangible or intangible things, whether privileged or not
privileged, which are inconsistent with guilt of the
accused, or which sstablish or tend to support an illegal
arvest, and/or illpgal search and seizure,

s
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. L. Any and all books, recordg, and/or memarands and/or oral
statements, inciuding laboratory experiments and tests,

evidencing the Defendant's innocence, and that Defendant did

not commit the crime slleged,

Purspant to the Due Process Clause of the. United States
Constitution, the accused ia entitled to have delivered to him
any statement and any item, whether tangible or intangible
evidence, which may be in the possession or coétrol of the State
or its agents, which evidence ig elther inconsiastent with the
guilt of the accused, or tends to show an illegal arrest, search
or Belizure,

. Ir.

ALl evidence in the possession and control of the State or
others known to the State or discoverable by the State through
reasonable diligence which may he Favorable to the Defendsnt and
material to the lssue of quilt or punishment, or could reasonably
weaken or affect any evidence proposed to be Introduced against
bDefendant, or ig  relevant to  the subject matter of the
information, ai in any manner may aid Defendant in  the
aacertainment of the tryuth, regardless of whether the prosecutor
in good faith believes the evidence to be false; the disclosure
and production to be made without regard to whether the evidence
to be discloeed and produced is deemed admizsible &t the trial
herein; said disclosure and production to include, but may be
limited to, thes following evidence.

A. The statements of all persons who have been interviewsd

by an agent of the State in connection with the subject

matter of thim cause and whom the Btate does not pregently
intend to call at trial,
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B. The memoranda or zummaries of any oral statement made to
any agent of the State by any petrson in connection with the
subject matter of this cause whether or not

(1} The statement, if in writing, has been signed or
approved by the witnesa; and

(2} The statement relates to the proposed subject
matter of the direot testimony of the witnesses at the
trial, .

C. The stenographic recording or transcription of any oral
statement made by any person to an agent of the State in
connection with the subject matter of this cause whether oy
not

{1 The mtenographic recotding or transeription is a
substantially verbstim recital of the statement; and

(2] The statement wss recorded contemporaneously with
its making; and

{33 The s#tatement relates to the proposed subject
matter of the direct testimony of the witnesses atb
trial,

B. Any memoranda, documents, or statement used by the Btate
dering iks investigation of this cauvsge:

{1) Aoy sclentific tests performed to determine the
ckemical composition of a substance, including not
merely the results of thage tests but the detziled
laboratory findings, memoranda prepared by the
laboratory chemists, standards of those chemists and
any recorde of the tests which those chemists performed
upon the substance,

{2) Any and all examinations for fingerprints or other
prints made by the State at the meene of the alleged
offense or on any items seized in ¢onnection with thig
cause, and photographic copies of all fingerprints or
other prints taken from Defendant, the deceaszed or from
any other person known o have frequented their home,
The evidence sought to be inapectad is to include, but
ig not limited to coples of the Fingerprints or other
printe themselves, photographs ot naotes showing
precisely where the priants were discovered, and the
complete records of the teats of  any fingerprint
expert, showing not merely the results of his findings,
but the peint-by-point compacrisons of any fingerprint
or other print to another.

3N
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As good cause for this Motlonm, Defendant states that he must
have the information sought in order to pzeﬁate for trial, to
summon witnesmes, to prepare motions to suppress, to avoid
surprises and to discover exculpatory evidence. He would further
ghow that the tangible ifems sought and the information
requested, if exlstent, are in the possession of agents of the
State and cannot be examined or cbtained prior to trial except by
court order. The materiality of the iktems and the information
sought will be further shown at the hearlng on this motion. This
motion is made in good faith and is not for the purpomes of
delay.

WHEREFORE, PREMIBES CONBIDERED, Defendant by and through his
attorney in the above cause moves this Court to order the
prosecutor to divulge to Defendant by his attorney to inspect and
to copy or photograph all of the above listed documentation,
papers, photographs and objectz whith constitute or contaln
evidence material to any matter involved in this cause, and whicgh

ate in the possession, custody or control of the State.

Defendant further moves this Court to make an in camera

ingpection of all evidence sought to be discovered herein, but
which is withheld by .the State; and te make an  inquiry of the
State to determine the extent of compliance with the diacovery
ordered. Defendant further moves that all evidence not ordered
subject to discovery be included in the appellate record for

review by an appellate court. Defendant further moves that any

iR
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order for discovery entered herefn be made a continuing one, sc
that the State will be obligated to make Kknown to Defendant the
existence of  any discoverable matter that comes into the
knowledge, posaession or control of the State at any time prior
to the conclusion of the trial of this cause.

éeapectfully gubmitted,

e

WILLTEN 7. ALLISON
WHITE ARD ALLIBON, P.C.
1366 Nueges
Austin, Texas 78701

. {512} 472-0144
181588 State Bar No, 01093000

Qazum.t

¢ Wilierew -
By affixing my signature to the previous page, I, William P,

CERTIFICATE OF SERVICE

Allimon, hereby certify that a true and correct copy of the
féregoing Motien for Production of Evidence Favorable to the
Accused has been hand-delivered to the Mr. Ken Anderson at the
DEfice  of the District  Attorney for Williamsom County,

Georgetown, Taxas, on this the [sjﬁ day of November, 1986. '

ORDER

On this day of r 1986, came onh to be

heard the Motion of Defendant for Discovery of Evidence FPavorsble
to Defendant and inconsimtent with guilt, and the Court having
considered the Motion and arguments of counsel, orders that the
Motion be granted as ko the items in paragraphs numberad

y and the State is therefore ordered to

39
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produce such items for fnspection and copying by Defendant, and

to disclose to Defendant the evidence herein apecified. For

items listed in paragraphs

. the motion is denfed, to which action the

Defendant excepts.

IT 18 FURTHER ORDERED that the duty of disclobure herein
orderad by a continuing one, and the prosecutor disclose to
Defendant any evidence required under this order whenever that
evidence becomes &vailable to him, until the termipation of the

trial of this cause, all as sought in this Motion.

WILLIAM S5, LOTT,
JUDGE PRESIDING

1o
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CRUSE NO. B6~452-K

viL 3033&55 428

THE STATE OF TEXAS ] IN T"HE 26TH JUDICIAL
Vs, T8 DISTRICY COURT FOR

MICHARL MORTON s WILLIRKEON COUNTY, TEXAS
MOTION FOR DISCOVERY AND INSPECTION

70 THE HONORABLE WILLIAN LOTT:

PurBuant to the authority of Article 39,14, of the Texas
Code of Criminal Procedure {(1965), Article I, Section 10 of the
Congtitution of the State of Texas, and the Fourth, Fifth, Sixth
and Fourteenth Amendmente of the Constitution of the United
Statea of America, the Defendant, by and through hip undersigned
Counsel respectfully moves this Honorable Court to Order the
Prosecuting Attorney to pecrmit the Defendant to inspect and topy,
photograph and conduct chemlcal or analytical tests on the
following tangible objects related to this case which are in
posssssion of the State of Texas or any agency thereof and
provide notice as hereinaf@er requested:

1. Any astatement made by Defendant to the police or the
Sheriff of wililjamson County, Texas, or to any of his erployees
or agents, to the Prosecuting Attorney or any of his employees or
agents, to any lav enforcement offictal, State agency, or to any
private citizen within the knowledge of the police, the Sheriff
or the Prosecuting Attorney or any of his  employees, any law
anforcement afficial or Stat; agency, whether the baefendant wan

under arrest or not, or whether the statement is written or oral,

8. FISHER |0-z¢p{{
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which -might in any manner be material to the guilt or innocence
of this Defendant.

2. The names and addresses of all persons interrogated by
reprasentatives of the Prosecuting Attorney's office or other
representatives of the State of Texas, in connection with the
case. '

3. Any and all statements, whether written or oral, taken
from any such persons, or forms ot documents of whatever nastuce
signed by any of these persons.

4. Any portion of any statements referred to in paragraph
three, abhove, which are favorable to the Dafendant or are
exculpatory of his partlecipation in this alleged crime. These
should include, but not be limlited to statements which place the
Defendant at another 1location bsesides his home on Augmat 13,
1986, before the body of the deceased was first discovered. They
should alsoe include opinions by any witness to the effect that
they do not balieve or think that the Defendant kiiled his wife.
They should also include sny and all statements which comment of
the ralationship between the Defendant and the deceased in a
favorable manner,

[ The names, addreases and coriminal arrest and/for
cenviction racords, if any, of all witnesses who will testify for
the State of Texas In this cause, whether they be agents of the
State of Texas or otherwise,

5. Any written or oral statements, or transcriptions of

statementa, given by said witnesces.

Lo
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. 6. Any photographe, drawings or charts made by the police,
the Proaecuting‘httorney‘a Cffice, or anyone alse which were made
with reference to this case,

7. Tthe criminal arrest and/or convietion record, if any,
of this pefendant and any co-defendant.

g, The results of any scientific test made by a state
agency or a3 contract agency at the request of law enforcement or
the Prosecutlng Attorney's office, the result of which would in
any manner be materisl to the guilt or innocence of this
Defendant. The Defendant would further show that he hag no
nmeans of ascertaining the existence of thizs type of svidence or
the possibilicy of expert opinien testinony without the
disclogures herein sought,

9. Any papers, objects or real evidence that are in the
possession of the police or the Promecuting Attorney's Office oc
their employees or state agencies which may in any way be
material ko the guilt or innocence of this Defendant.

18. Any =and all fingerprint, palm print, hand print or
smeared print imprassions, ragardless of whether or not law
enforecement officlals feel they are uaeful in this case, obtained
‘by  whatever means or process from the scene of the offense in
question, whether such prints were of the befendant ar were
prints from some other person or persons Xnown orf unknown.

1}, Any ané all photographs which may have been made of the

Defendant while in the custody and contrel of law epforcement

In
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officials, the Prosecuting Attorney, thelr employses or agents oz
an agency of the State of Texas.

12, Any and all photographs which have been shown to
witnesses with regard to the éffense in guestion, whether they be
photographs of the Defendant of othexr persons who may orf may not
have been auspected aof the offense in question, (The Defendant
makea this reguest whether or not the photographs in question are
now in the possession of the Prosecuting Attorney's Office or in
the possession of other persons and tequests that the Prosecuting
Attorney's Dffice be Ordered to produce such photographs if they
are now im possession of others than the Prosecuting Attorney's
Office.) Specifically, the pefendant requests that any
photographs which were used in {dentifying the Defendant be
produced for the defense attorney's inspection.

"13. Any and zll documentg, instruments, forms or statements
of any %kind in the handwriting or purported to bé in the
handwriting of the Defendant or signed or purported to have been
signed by Defendant,

14, Any property in possession of agents of the State of
Texas or seized by agents of the State of Texas belonging to or
alleged to by the State to balong to Defendant.

5. The names, rank and badge numbers of all law
enforcement officers or thelr agents and all employees of the
Prosecuting Attorney's Office who participated in any way in the
investigation of this cause, whether at the greene, the police

station, county jail or elsewhere.

13
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16, Copies of all the official police department ot county
or state law enforcement agenocy records in this case.

17, Any and all physical evidence, of whatever nature,
contained in the files of the police, Prosecuting Attorney or any
of his employees, any state or county law enforcement official or
state agency. '

18, Any and all photographs of the premises searched
including the name and address of the individual who took said
photographs and the date said photograph# were taken,

13, Pursuant to Texses Ruale of Criminal Evidence 404¢(h)
Defendant also requestp that the Prosecuting Attorney give
Defendant reasonable notice prior tq trial of intent to introduce
in the State's case in chief evidence of other crimes, wrengs, or
acts for purposes other than showing that the Defendant acted {n
conformity therewith on s particular occasion where such evidence
is other than that ariging in the sgame transaction, This
evidence should Include, but not netessarily he limited te any
and all evidence which the state intends to introduce pursusnt to
Section 19,06 of the Texas Panal Code.

20, Notice of any intent on the part of the state to use
any prior convictiona with respect o any witness pursuvant to
Texas Rule of Criminal Evidence 659 {f).

z1, A list and & complete snd detailed description of any
and all physical evidence which was taken from the scene of the
alleged crime, but which has not been preserved by the state for

whatever reason.

a9,
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As the bhasls for this Motion the Defendant states that the
ohjects regquested are vital and material to the issue of the
Pefendant's innocence for the following‘reaaonsz

i. That the items requested are matecial to tﬁﬁ issue of
Defendant's innocence and in order for Defendant’s Attorney to
render effective counsel as is guaranteed to the Defendant py the
Fifth, Eixth and ?ourteéath Amendments to the Constitution of the
United States of America and by Sections L0, 19 and 29 of Article
I of the Constitution of the State of Texas and are needed in
order that the Defendant may be informed of the nature and cause
of the accusation against him toc ascertain the relevancy and
asccuracy thereof and ¢to ascertain whethar or not testimony
concerning any expert with regard to such evidence 1s accurate
and to allow the Defenge Atktorney the opportunity to obtain an
expart of his own to examine the documents, photographs, reports,
tests, fipgerprints, handwriting and other evidence, and have
effective assistance of counzsel in order not to be deprived of
his life or liberty without due process of law,

' 2. That the statement, confession or admission of the
Defendant id needed in  order for Defense Counsel to properly
advise the defense and to prepare for trial,

3, That the photographs of the premises searched including
the name and address of the individual who took said photographa
and the dJate said photographs were taken is needed in order for
the Defendant and Defense Counsel to properly determine the

physical characteristics of premises gearched.
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4, That it is fundamental to the Anglo-American concept of
criminal justice that no defendant should be convicted of &
ctiminal offense simply bacawse the State Iz better able to
inveptigate the material Facts surrounding the commission of the
offense with which the Defendant is charged. Any concept of
evidence "belonging® to the p:ésecutinn or the defense is clearly
outmoded and shoulg be declared by this Honorable Court tc be o,

Any such concept as the *work product® exclusionary rule in
discovery in civil litigation is by its very nature foreign to am
enlightened concept of criminal justice, and should not be
applied in this or any criminal case, ]

The Dafendant woﬁld further show this Court that the items
sought are not of the work product of the Prosecuting Attorney
por are they privileged and that such items sought are in
posgesaion of the State of Texas, are subject to the control of
the State of Texas and cannot be examined prior to trial except
by Court Order. The materiality of the items requested will be
further shown at the hearing on this Motion., This Hotion ie made
in good faith and not for the purpose of delay.

WHEREFORE, the Defendant respectfully prays that this
Honorable Court Order:

1. That Prosecuting Attocney permit the pefendant to
inspect, copy, photograph or test the above get out tangible
objects prior to the trial in this cause which are in the
posseesion or subject to the control of the State of Texsas or an

agency thereof pursvant to Articles 39.14, 28,01, 1.03, 1,04, and

34
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1.0% of the Texas Code of Criminal Procedure, Article I, Sections
10 and 1% of the Censtitution of the State of Texas and pursuant
to the Defendant's zig#t to due process of the law, the effectivs
assistance of Counsel "as guarantesd to him by the Fourteenth and
Sixth Amendmemts to the Constitution of the OUnited States
respectively;

2, That a timely hearing on sald Motion be had;

3. That an "in camera” inepection be had of all evidence
sought to be discovered hut withheld by the prosecution;

4. That an inquiry be made of the proeecutors and agents
of the Ggtate of Texas to determine the extent of the State's
compliance with any discovery that is Ordered by this Court;

5. That any and all evidence requested but  not Ordersd
subject to any discovery by this Court be included in the
Appellate record of this cause for review by the Appellate
Courtss

g, That the Prosecuting Attorney be required to give
notice as regueated in paragraph numbered 20 above; and

T. For any and all further relief to which this Court may
deem the Defendant entitlad.

Respactfully submitted,

-

WILLIAN P. ALLISON

WHITE AND ALLISON, P.C.
1306 Nueces

Rustin, Texssa 78701

{512) 473-0144

State Bar Card No, 01093000

NOV 1¢ 1986

rio ] Foibecceids g

Cmit; Willsmaor:
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w. 0003r5: 436 CERTIPICATE OF SERVICE

By affixing my sigrature above, I hereby certify that a copy

of tha foregoing Motion For Discovery and Inspection has been
delivered to the attorney For the State in this cause by hand
on this the [?uﬁ day of November, 1986,

ORDER

On this day of . 19 y Came On

to be heard Defendant's Motion for Discovery and Inspection and

sald Motion is hereby [GRANTED) (DENIED),

JUDGE PREEEIDING

a3
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RO, 85-452~K
STATE OF TEXAS § IN THE 26th JUDICIAL
§
V. § BISTRICT COURT FOR
¥
MICHABL MORTON § WILLIAMSON COUNTY, TEXAS

HOTION POR PRODUCTION OF STATEMENTS AND REBORTS

+

Rule 614 {a) of the Texas Rules of Criminal Evidence

provide provides for the production of witness statements,
other than a statement by the Defendant, after the witness
has testified, if the opposing party so moves, Unlike the
normal case, no offense reports Or witness statements, with
the exception of three brisf lab reports, have heen provided
to the dafense in advance of trial. This means that thig
trial will be uped for discovery as the triasl procaeds -—
anathema to any concept of fundamental fairness under modern
concepts of due procesz as provided in both the United states
and Texae Constitutions.

Rule 6§14 (d) provides for a recees on the part of the
moving party to allew for "reasonable examination of such
statement and for prepsration for ite use at trisl." Tt is
reasonable to expect that given the namber of lavw enforcement
officlals listed on the state’s witness list, the Ceurt and
the jury are going to spend hours in recess during the trial
in order to allow for defense preparation which, in other
court systems, is accomplished more expediently.

The' federal courts aimost uniformly require that the
govermment turn over Jenck's Act materisl (officer's reports
and witnese ytatements) the dey before the government expects

to call that witness. The court then expects the defense to

Wowois

S. FISHER VOG- {(
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be prepared te cross examine the witnegs st the time the
witness iz tendered For croes. This also prevents the
“opportunity for grand stand performances, sometimen engaged
in by ttial.lawyers before the jury, in regquesting the
reports, tendering the reports and playing those games which
are totally i{rrelevant to the ury's task.
Therefore, the defense requests that thig Court, at the
end of each day, order the prosecutor to give to the defense
31l witness statements and vffense reports for witnesges he

expectd to call the next day,

Respectfully submitted

WILLIAR ¥ ALLISOR

WEITE AND ALLISOR, P.C.
1306 Nueces

Augtin, Texas 78701
(512} 472~0144
ATTORNEY FOR DEFENDART

CERTIPICATE OF SERVICE

By signing the Foregoing motion, I, William ». Allison,
hereby certify that a true and correct copy of the zame was
delivered to the Williamson County District httorney at his
office on the  day of . 1987,

%0
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On this . 42y of Fabruary, 1987, came to be heard
the Defendant on his Motion for Production of Statements ang
Reports, and the Court being of the opinion that the same is
in order, the bistrict Attorney is hereby ordered to furnisgh
the defense with all reports and statements of witneases

which 1t expects to call to the stand the following day.

JUBZE PUESTBTRG
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! I couldn't say for éure, but the best of my remembrance

2 ghe said she had went over, she had found the\child

3 i outsidé.‘ And‘she_didn't know wheré Chris was and‘she had
af wentfiooking for her and she went in the house, I believe
5 she_said a couple of times, and fdund.ber, I believe, on
& | the second time, and she immeaigtely valled the Sheriff's
7 Depaftment.

‘3 Q. .Sergeant Wood, can you remémber'énything else about

9 what she told yout on the 13th?

o [A. ' Not without looking at the report. I don't remember right
. offhand: '

12|Q.  You don't have your report with you?

12 1A. Na, sir, I dont't.
14 Q. Did you take notes as you were doing this investigatibn
15 in the house?”’

LY

16 |A.  Yes, sir.

171G, Al right;.;What you might cali rough field notes?

™y . v ' ? 1

18 |A. Yes, éif. "’ . S ' ;o Lo

w|e. Have yéu'retained‘those rough field netes?
. ' T

2 1A, ° Yes,; sir. B

4 .
w 2

21 {Q." And from those field notes you maée, I guess, a more
22 pelished teport?
23 {A. Yes, sir,

24 0.7 " And-in that report I assume.you triéd. to be thorough and’

75 . complete?

5. FISHER W 20k



NO. 86-452~K

THF STATE OF "PEXAS g IN ‘THE 26TH DISTRICT
§
vs. g COURT POR ot ’
§ nii{ér -LE??
MICHAEL MORTON § WILLIAMSON COUNTY, talnel | LT
WA 17 097
MOTION FOR NEW TRIAL
/ﬁa«m@,jﬁ%ﬁ%ﬁwu{

Dixtet Cine Wittnmaon
COMES NOW the Defendant in the above entitled and numbered

cause, NICHARL MORTON, by and through his attorneys of trecord,
William P, Allison and William A. White, pursuant to Article
40.03 of the Texas Code of Criminal Procedure and moves this
Court to grant & new trial.

The Court committed material ercor calculated to injure the
rights of the Defendant by not requiring the State to produce tha
offense reports and the supplemsntal offense reports of Sgt. Don
Wood, the Chief Investidator on thig czae who was net caliled by
the prosecution at trial, These reports and supplemental offepse
reports were the ones which the-Courn indicated it nad reviewed
the weekend before the commegncement of trial on Pebruary 9, 1987,

Duyring the conversation with the jury after the trial of
this case was concluded on Tuesday, Februaty 17, 1987, Mr, Mike
Davis, one of the prosecutors told the jury that sgt, Wood's
reports were smiveable (he held up his hand and indicated about
one inch between his fingers) and that if the defense had gotten
them, we would have heen able “to raise even more doubt than wa
did." It is believed that From further remarks made in the jury
room that the raports contain leads concerning other uhusual

happenings or strange persons in the neighborhood which, 1f

v
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disclosed to the defense, would have been televant before the
jury on the issue of whether or not the Defendant committed this
crife. This type of information would have led to Furbther
admigsible evidence tending to indicate that the Defeondapt 4id
not commit this offense, Tex. Code Crin. Proc. Art. 40,01 (2},

Tr is further feared that if the Court does not take
immediate steps to preserve thege veporis, thay may be dastroyed
or remcved so that they would not be available for uge in the
appeal or in a subseguent trial. Tex, Code Crim. Proc, Art 40,03
{(5}).

WHEREFORE, the Defendant respectfully regquests that this
Court set a date certain for a hearing on this Motion for HNew
Trial to determine if thare has beeyw a violation of the
aforementioned artictes of the Texas Coade of Criminal Procedure,

Respectfully Bubmitted,
e
RS

wrlliam P, BAllison
WHITE & ALLISOW, P. C,
1306 Hueces

Austin, "Mexas 78701
{512} 472~0144

Stats Bar No. 01093000
ATTORNEY FOR DRFENDANT

CERTIFICATE OF SERVICE

By signing my name to the foregoing Motion for New Trial, 1,
William P, Rllison, herehy certify that & true and norrect copy

of the game was hand-delivered to the Williamson County Distrist

. , f";,}z'— ; .
Attorney's offFice on this /. day of §®L44/245A\ _ 1987,




ORDER

On this day of v 1987, came to be

heard the Defendant on his Motion for New Trial, and the Court
being of the opinion that the msame is in order, & hearing shall
be set on the day of y 1987, at

o'clock in the + for the taking of evidence apd

the presentation of argument on the motion,

WILLIAM LOTT
JUDGE, 26TH DISTRICT COURT
WILLIAMSON COUNTY, TEXAS
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SUPPLEMENTARY OFFENSE REPORY .,
Williomeon Ceunty Sherif{s Dept,  Offense Homicide Case No..B6-08-126

Yictim: .
Complamant .., Lhris Morten Lopsion_. 114 Hazelhursy
Addreas 9114 Hazelhurst Date_ 8-14-BE

RESULTS OF INVESTIGATION

This reporting Officer observed a person standing on the cormer of Broadmeade and
Hazelhyrst at approximately 6:00 a.m. on the 14th, The subiect was Tdentified as
Altan Robinson of 9307 Tottenham Court who was waitino for the ‘Austin Metro Bus.

He explained that he waited for the bus at the intersection at that time every
morning. Mr. Robinson advised that he probably coulén't be of any help but his phone
numbers were recorded as: home 25B-5503, work 463-2435. Later that morning 2 subject
from 13202 Adonis Drive was observed walkine down the street and he stonoed to sdvise
that his wife and & Jond S5t. Wartin from 13204 hdonis had on several occasions
observed a male park a qreesn van on the street behind the Hazelhurst address, then
the subject would et out and walk fnto the wooded ares off the rosd. It was also
learned that several addresses on Hazelhurst receive the Austin American Statesman
which is delivered between 4:30 and 6:30 a.m,

The subject from 13202 Adonis advised that from the way hic wife talks, that he
believes Jond St. Martin knows where the subject in the arsen van lives,

#35 Traylor
Copies: Sheriff, £1D, Wood, Traylor i

8, Fishiegg
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Tape: Rita Kirkpatrick S

SUPPLEMENTARY GRFENSE REPORT |
Willomson Coumty Shesitfs Dept.  omeme.. HOBiCIde Caze NWo.B0:08-126

compitmant. VIGEIM:  Chris Morton . Location.. 9114 Hazelhurst

address. 3114 Hazelhurst Dute. _B-24-86 _ page 1

RESULTS OF INVESTIGATION

Thi; i 2 gstranscrfpt of a taped conversation between Rita Kirkpatrick and Sqt. Don Wood
en ""2 = v

D - Don Wood, Sgt. R - Rita Kirkpatrick (Chris Morton's mother) O - Operator
.«+ (Means tape s Tnaudible)

0 - May 1 help you?

D - Yes, this is Sqt. Don Wood with the Williamson County Sheriff's 0ffice and I need
to charge this call to the Sheriff's Department at 863-2114, area code 512,

0 - 1147

D ~ Right.

0 - Thank you, sir.

B - th, huh. Thank you.
R - Hello?

D - Hello. Mrs. Kirkpatrick?
R~ Yes. o

D - This is Sgt. Wood.

R - Yeah, I've wanted to - to, ah, repeat a conversation - let me get ..., okay?
D~ Okay.

R

- Do you want to tape this or not? This was the first time I was alone with Fric
since my daughter was ¥i17ed.

B - Okdy.- .
R - And, ah, he came in my bedroom, closed the door and began to talk, okay?
D - Okay. You don't mind if I tape, then.

R - Please do and 1*17 tell you that yesterday was ... child psychology was the first
time ... real anger fn missing his mother. One week to the day from the funeral.

b - Dkay.

R - It was a bad day of biting and ... and kicking and saying, I want Mommie, wiich
he has not been doiny.

D - Umm.,

MM 004144 Cont'd.

Ty ‘E’
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D -
R -

Tape: Rita Kirkpatrigk B6-08.126 page ?

Okay, Mariiee told me to come write this down and 1 think it was probably a very
Tmportant thing to do. I'm - with a three yeer old - you keep remembering,

Right,

Alright, so this s it. Approximately 11:00 a.m,, August 24th, Eric and I vere
alone at my house in Pearland which was the first time he and 1 had been alone
since his mother's death. I was putting on make-up in the bathroom. Erie layed
his ... blanket on the fiscor of my bedroom. He said, Mommie is sTeening in the
flowers. His dad had told him that last week at the cemetary. Thenhe kicked
the blanket and said, Mommie, get up. Ah, I've got grandmother and Eric - okay,
G for grandmother. Uh, G: ODon't kick Fommie, Evric.

Erict Mommie's crying. She's ... stop 1€, Go away.

Grandmother: Why is she crying?

Erfc: Cause, the monster's there.

Grandmother: What's he doing?

Eric: He hit Mommie, He broke the bed.

Grandmother: Is Momnie sti11 crying?

Ko, Mommie stopped.

Then what happened? {My heart was {n ny throat, my stomach was in my toes, but
I knew I had to do it. Okay.)

Erfc: The monster throw a blue suftcase on the bed. He's mad,
Did he put anything else on the bed?

No.

Grandmother: Did the monster hurt Mommie?
Yes. Mommie qo to hospital \

Grandmother: Then what did the monster do?
Erfc: He safd Mommie's in the garage,

Was he big?

Yeah,

Df& he have on gloves?

Yeah, red,

What did he carry in his red gloves?
Basket,

What was in the basket? MM 004145
font'd.
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Tape: Rita Kirkpatrick B6-08.126 pane 3

Woed,
Did he ... have Daddy's gun or Mommie's purse?

{Sort of a vague, *Yexh.")

But he did have wood?

Yeah,

What kind of wood, Epic?

Like Daddy's ..,

Did he have the ff‘for the fireplace? Did he have anything from the fireplace?
{Sort of a vague, "tio.‘;)

Dtd the monster leave then?

Yes.

How did he leave?

The door. .

Which door, Eric?

Front doer,

Eric, was 1t the front door or the patio door? Did he go out on the deck or out
in the front?

The front.

 Where was Daddy, Erfc? (And this is where Grandmother almost died.)

Was Daddy there?
No. Mommie and Eric was there.

So. Sgt. Wood, 1'd get off the ... domestic thing now and Yook for the monster
and 1 have no more suspicions 1n my mind that Mike did it, 1 have had,

th, huh,

But there must be mad people out there. Uh, I guess I've been closer to the
child - Merilee has heen close. We're off the tape, right? '

Right.

Okay. Merilee's been .., putting what is this ... now. But Frank hasn't seen as,
I mean, Eric hasn't seen as much of his other grandparents and I guess my daughter
and I were ... close that she always talked about me to him and, you know, 1 saw
them at least once a month, And this is 1n his entire 1{fe and 1t was the
weirdest thing - 1t was 1ike this child wanted to tell this story and he had to
wait until his grandmother was halfway sane ~ no Yonger crying, ne Tonger, you know -

MM 004146 ' Cont'd

nt'd.



Tape: Rita Kirkpatrick 86-08-126 page 4

D - Right,
R - And I put on make-up for the first time.
D« Um huh.

R -~ And we were just in there putting on the make-up, byt he did get up and close that
bedroom door, Now, he's been paranoid about anybody closing a door.

£ - U huh,

R - We figured, you know, what? But I know now he witnessed the - and he's going to
need help. .

D - Very definitely,

R - He did dump this off. But I'm going to ask those members of the fami 1y not to
pump him because I doubt if he'd ever again say this ...

D - I doubt » *bout the only one that's gofng to be able to work with him on this
tooks Tike {s going to be you and if they don't even mention it would be great
cause they’11 confuse him 1f they do.

R - Right. ... but.you don't ... testimony of a child's ...

D - Yes, ma'am, we can. Sure can.

R - ... big monster with a big moustache that does this type thing?
D - No, ma'm? I don't. Do the - I - is he still there?

R -~ No. Mo, no, no. Merilee took him out of the room. Uh, what I'm thinking
though very strongly is that he either did not know the murderer or it was
somebody he failed to recognize.

D - Okay. There's one other thing I want to insert here.

R - Ckay.

0 - And this bothers me,

R - Okay,

D - Okay? Has he ever seen Mike in his skin diving suit?

R~ Tdon't know. ! would think they -~ I'11 find out for ﬁu.

D - When he talks about wonsters, you know, if a person was just in there -

R - Oh, I thought of that. See, since I thought he could even of been someone else
they knew, you know, that he woyldn't have recognized., -

D - Us huh.
R - He also - oh, I left one out and that was, 1t was dark but the }ights were on.

D - It was dark but the Tights were °“KAM 004147
Cont'd.
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Tape: Rita Kirkpatrick 86-08-126 page 5

Dark ... I said, "Was it dark?"
Yeah, it's dark,
Were the 1ights on?

Yeah,

We need to find out about that skin diving suft real, real bad bacause that, ah,
you know, that was - that is something that a child would describe as a monster.

Right, that's true. That's true.
And I do know that Mike was very meticulous with his skin divina suit.

Un huh,

And T do know that he hung it all up in just, ah, you know, very, very neat and
very particular about it and it wasn't that way. Tt was throwed in a bag in the
cornér of the garage.

And it was in the garage?

Yes, ma'am,

Okay. )

It was in a bag, It wasn't hung up Jike it atways is,

Okay.

In fact, somebody that was at his house says I cannot understand why - said this
s Just not right because Hike does not do his equipment 1ike that - said he's
Just ke he's 1n Tove with 1t - satd he 1s so meticulous and so careful with

it., There 1s just no way that he would throw that stuff in & corner in a bag
Tike that,

Now, I didn't have much to do with skin diving, so, I really, you know, don‘t
know whether he ever saw him in that or not.

U huh.
But I certainly will find out for you if - 1f Eric ever saw him {n it.

Okay.

++. looks like ... or something -

Huh?

T Just don't see how his father could have ... you know, ...
Uh huh. |

That's why I, ah, thought of ...

Okay. MM 004148
Cont'd.



D-
R -
B -
R -
D -
R~
D~
R -

1
R -
D -
R -
b -
R -
n-
R -
D-
R -
D -

Tape: Rita Kirkpatrick B6-08-126 page 6

I know the majority - I mean, Yike yawl told me, the majority of these things are
right under the roof and, or someone close and someone somebody knows, you know,

Un huh,
But, ah, this 1sn't, you know, something 1 wanted to repeat to him ees
Yes, very definftely. Well, 1f he'd of said, a bad man or something like that -

“re

You know and when he says monster, you know, that's something that you would
;h:nk something out of the ordinary, you know, not a - not kind of Vike a human
eing. o

Uh huh. Yeah. This is so, again, ! guess where we need the child psychologist
to tell us the three year olds relate everything bad to monsters, you know.

Right.

Alot of things could be related to monsters.
Right. Is -

Cause humans don't do this. Honsters do

Right.

You know, and that must be possible, I don’t know,

Very definitely.

But he just layed down on his 1ittle blanket and Jjust wanted to talk and ¥ tel}
you, 1 didn't really want to but I thought 1 better do 1t ...

1 am so glad you did because -

<+« had to do it .., we had to find out.

We got to know. We've éot to know, .
Alright, Sgt., well, Tisten, ‘11 let you go’and ah, ah, I will find out.
Okay.

But that is, ah, ... unless I understood that fobby was pretty well over.
Well, now, he went skin diving the day before.

Oh, he had been.

Hell, when he came back supposedly, ... in a bag.

Khat kind of a bag?

Uh, I don't know, I didn't see the

bag. One of the officers was talking to me.
1 wasn't in the garage. MM 004149

Cont'd,
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lape: Kita Kirkpstrick B0 ~ua=1 20 paye ¢

Yeah. Maybe Tike a gym bag like he Just come back and hadn't hung 1t up yet or -

Well, they said that whenever - the information that I got from people close to
him - that when he came back from skin diving, that stuff was meticulously cleaned

and picked up.

Uh huh, _

And according to him, when he come back, he layed down and went to Sleap,
Uh huh.

I just, you know, ) just don't know. I just don't know.

Uh huh,

Merilee I think wilt,

That's what T was thinking if you could talk to her about it. She would know
more about Tt and know what kind of a syit he wore cause I never seen this suit.
Uh, we need to find out if it was a full sult, you know, the fyll skin gear and

everything which I imagine 1t was with the top that goes over your hesd and
most of those skin diving - divers have red gloves or a lot of them do.

Gh huh,

And that red gloves really interests me.

I thought 1t was blood. See, I mean - I kind of discounted it and thought he

-+ 35S far as ... his hands would have been red unless, you know ... they stopped
to wash, I don't know, but, you know, that's what I ... was blood -

Uh huh,

You know. Well, I'11 tel] you, what we're going to do is, ah, we're going away
to try to get ... and get up and get out for a Tittle bit with him and ah, now
Mike is supposed to pick her up ... and pick him up, ah, he's suppose to stay
overnight and pick him up and take him to his folks n East, Texas.

Uh huh.

For a few days. 1 believe that's the plan ..,

Uh, huh.

So, I don't - don't know what time he plans to be here ...

Uh huh,

««. but I told Merilee ... before he got have,

Uh huh.

S0, ah, we'll be on back within two or three hours, anyway.

Ckay. MM 004150
Cont'd,
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Tape: Rita Kirkpatrick 86-08-126 . page 8

And during that time, I'1] hdve a chance to ask her.

Okéy and real good, And would you call back and the §.0. can get ahold of me.
I don't know where I'11 be; but f you would call back and ask them to call me,
then I'11 return your call and we'1l kind of go from there. Ah, are yawl goine

to be down here next week?

I - I don't know.

Okay. Alright, let me ask you to do this, Would you please set down and write
a statement with the date and the time that you talked to Eric and put your full
conversatfon in there and sign it and date 1t in time and keep that for me so
when we ?et fn contact - #f 1 have to I'T1 run up theve where vawl live because
we definitely need to get this thing solved and get whoever this is off the

street.

I agree absolutely. Alright. Thank you, Sgt.
Okay, Rita, we'll see }ou a Tittle lager then,
Bye bye.

Okay. Bye bye.

of tape

MM 004151
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PPLEMENTARY OFFENSE REPORT: N ey
SU Wﬂﬁnlgﬂ’gu’ Cﬂﬂ?:: Ehuiifffs Dept. ottense.. HOM cide ; Case Ne. BE-08:026 -

Comptatnant. ¥ictim:.  Chris. Mortan
9114 Hazelhurst ‘ pate__. B=24-86 page 1

N

Licstion..._ 114 Hazelhﬁrst

Address

RESULTS OF INVESTIGATION

On 8-24-86, this Officer called Rita Kirkpatrick by phone to talk to her in refevence
to the above case. Upon talking to Mrs. Kirkpatrick, she stated that she had been
talking to three year old Erfc Morton and he told her the follawing,

She stated that this morning, B-24-B6, was the first time she had been alone with
Eric since her daughter, Chris Morton, had been killed. She said that Eric came
into her bedroom, closed the dodr and began to tatk, She said that yesterday,
8-23-86, was the first time that Evic had showed any real anger {n missing his

mother and this was exactly one week to the day of Chris' funeral. She sald 1t was

3 ?ad day of biting and kicking and saying, "I want Hommy" which he has not been
oing. .

She then went on to say that at. approximately 11:00 a.m., B-24-BR, Eric and she was
alene at her house in Pesrland which was the first time they had been alone since
his mother's death. She said she was putting on make-up in the bathroom and Eric
Yayed his blanket on her bedroom floor and said, “Mommy is sleepina in the flowers."
Mrs. Kirkpatrick satd that Epic's father had told him that last week at the cemetary.
She said he then kicked the blanket and safd, "Momuy, get up." and she said, "Don't

kick Mommy, Eric,”

Erfc: Mommy's crying, She's ... stop it. Go away.

Rita: Why 1s she crying?

Eric: Cause, the monster's there,

Rita: What's he dofng?

Erfc: He hit Mommy. He broke the bed.

Rita: Is-Mommy still crying?

Eric: No, Mommy stopped. The monster threw a blue suitcase on the bed, He's mad!
Rita: Did he put anything else on the bed?
Eric: HNo.

Rita: Did the monster hurt Mommy?

Eric: Yes. Mommy go to the hospital.
Rita: Then what did the monster do?

Eric: He said Momy's in the garage,

Rita: MWas he big?

Eric: Yeah.

Rita: Did he have on gloves?

Eric: Yeah, red.

Rita: What did he carry fn his red gloves?
Eric: Basket.

Rita: What was in the basket?

Eric: Wood.

Rita: Did he have Daddy's gun or Mommy's purse?
Ertc: (Sort of a vague "Yeah")

Rita: BRut he did have wood?

Fric: Yeah,

Rita: What kind of wood, Eric?

Eric: Like Daddy's.

Rita: Did he have the tool for the fireplace? Did he have anything for the fireplace?
eric: (Sort of a vague "No.")

Rita: Did the monster leave then?

Eric: Yes,

5 PISHER Lo 710
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A T Oftense... Homicide. L. ilin ; Cars No.... RE-08:126

Williomson County Sherffs Dept.  Ofense.....
Complatsurt. Nictim:,. Lheis Marton
asaress..... 3114 HazeThurst Date e D228 86 page. 2.

Locantion 9314 Hazelburst

ﬁE&ULTS OF INVESTIGATION

Rita: How did he Teave?
Eric: The door. |
Rita: Which door, Eric?

Eric: Front door,
Rita: Fric, was ft the front door or the patio door? U0id he ao out on the deck or

out in the front?
Eric: The frant.
Rita: Where was Daddy, £ric? Wae Daddy there?
Eric: HNo, Mommy and Eric was there,

Mrs, Kirkpatrick then said that £vic ‘ilso sald the monster had a big moustache and

he also said tha lights were on. 1 then asked Mrs. Kirkpatrick if she would write
down her conversation with Eri¢ and mail it to me and she stated she woyld,

Sqt. Don Wood #8 ,
Copies: Sheriff, CID, Wood, Bunte, Elliott, D.A.

HoO3TH
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Don, right after lunch, I took this call from & Brian Kelly who 1% a police
officer from Phoenix, Arizona, and this is reference ta the Morton case, His
work telephone number is 602/256-3190 and his home number 15 602/878-3672.
Officer Kelly 1s a relative of Chris Morton by marriage and he related this
story to me - that his father-in-law, a Mr. John B, Cross from Aurors, Lolorado,
had gent a check to Chris for a birthday present for Eric. 1t was a Tong period
of time before the check cleared back through the old man's account and thought
maybe 1t might be pertinent & the name on the back appears to be not that of
Christine. Now John B. Cross is in the phone book in Aurora, Coloradn, a

suburb oyt of Denver, and the area code is 303, then you'll have to ask for
information, cause ¥ don't have that number. It miaht be Interesting o know
that they seam to think that Chris' purse was stolen, course, we know batter
than that, but it might be interesting to know the dates on that check when it
was written and when it was cashed. You might request that Mr. Cross send

that check down here to you. What do you think of them apples? 1f I'm not
here, vou can listen to this. Give Mr. Cross a call.

MM D04842
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© 0t 27 2011 38 No. 1870 2. 5/7

Case No, 86-452-K26

THE STATE OF TREXAS § IN THE 26th JUDIC!:A-L
§
§ DISTRICT COURT OF
v. §
§
MICHAEL MORTON § WILLIAMSON COUNTY, TEXAS
AMENDED NOTICE OF ORAL DEFOSITION QF MIKE DAVIS
ANR SUBI'QENA DUCES TECUM

TO:  Mike Davis, Former Assistant District Attomney of Williamson County, Texas, at the Law
Offices of Mike Davis, 1717 N. IH 35, Suite 300, Round Rock, Texas 78664.

Please take notice that Michae! Morton by and threugh his attorneys of record, will take
the oral deposition of Mike Davis, former Assistant District Attorney of Williamson County,
Texas, in the above-entitled cause, on Saturday, October 29, 2011, beginning at 9:00 p.m. in
the law offices of Mike Davis located at 1717 N. IH 35, Suite 300, Round Rock, TX 78664

Said deposition will be taken upon oral sxamination before a court reporter.

Michael Morton requests that Mike Davis produce at the deposition, the documents and

tangible things described in Exhibit “A” attached.

Respectfully submitted,
RALEY/ & BOWIC P

By,
JOHN WESLEY RALRY

State Har No. 16488400

1800 Augusta Drive, Suite 300 '
Houston, Texas 77057

Telephone:  (713) 429-8050

Facsimile:  (713) 429.8045

IRale & ick.c

1 . FDO.J\ B

8. FISHER o29-4
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INNOCENCE PROJECT, INC.

Nina Morrison

Berry Scheck

40 Worth St., Suite 701

New York, NY 10013
Telephone:  (212) 364-5340
Pacsimile:  (212) 364-5357

CERTIFICATE OF CE

I hereby certify that a true and comect copy of the foregoing Amended Notice of Oral
Deposition of Mike Davis and Subpoena Duces Tecum was setved on counsel as indicated below
on October 27, 2011:

L0 H
Joha Bradley, District Attormey
Kristin Jernigan, Assistant District Attomey
Williamson County Justice Center
District Attorney's Office
405 M.L.K. Street, Suite 265
Georgetown, TX 78626
Facsimile:  (512) 943-1255

kiemigan@wilco.grg

v CS A i :
Shavn W. Dick

The Dick Law Pirm

215 W. University Avenue
Georgetown, TX 78626
Facsimile: 512-930-2123

Sha i .0

v E E ;
R. Mark Dijetz
Dietz & Jarrard, F.C.
f 106 Fanniin Avenue Fast r
Round Rock, TX 78664-5219
Fax: (512) 244-3766

mdietz@lawdietz.com

/"""&\\ 7
JOHN WESLEY RALEY
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As used in this Duces Tecutn, the term “you” or “your” refers to Mike Davis:

1.

All documents in your possession or control regarding, related to, or in any way
involving Michael Morton, including but not limited to letters, notes, facsimiles and e

mails.!

Copies of all recorded statemments (including text messages) or phone conversations in
your pussession or control regarding, related to, or in any way involving Michael Morton,
inchuding but not limited to voice-mail messages.

All notes, diaries, jowrnals, calendars, messages, cards, charts, memoranda, copies of
phone messages, or emails kept by yon and in your possession or control reganding,
refated to, or in any way involving Michael Morton {Cause No. §6-452-K26, The State of
Texas v. Michael Morion).

All documents, not privileged under the 'exas Rules of Civil Procedure, that show the
date, location and content of each conversation or communication betwesn you and any
person, in your possession or control regarding, related to, or in any way involving
Michael Mortor.

" Ax used in this Duces Tecum, the words “deeument” or “docuraents” are defined to includs, but sre by no means
limited to, any and sil manner of written, typed, printed, reproduced, filmed or recorded msterinl, and all
photogrephs, pictores, plens, drawings or other representation of any kind of anything pertaining, describing,

¢ teferring or refuting, direstly or indirectly, in whele or in part, to Hie subject matter of sach document, and the termy
include, but without Hmitation,

g

Papers, books, p-moils, journals, ledpers, statements, memorands, reports, invoices, workshests, work

papers, notes, teanscription of notes, letters, cotreapondence, abstracts, disgrams, plans, blusprints, specifications,
pictares, drewlngs, fiims, phetographs, graphic repressntations, diaries, calendurs, desk celendars, lists, logs,
publications, advertisoments, instractions, minutes, orders, messages, resumes, summaries, agreements, contracts,
telograms, tolexas, cables, recordings, audio tapes, transcriptions of tapes or recordings, taxt messages or sny ofhe:
writings of tangible thing in which any forms of commnnications are recorded or raproducad, as well as slf notations
on the foregoing;

b.

[+3

original and &il other coples not abgofutely Identical; and

a{l drafls and rotes (whether typed or handwritten or otherwise} mads or prepared in connection with sach

such document, whether used or not.
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RALEYES
ROWICK

November 7, 2011

VIA FEDERAL EXPRESS
Ms. Lisa David

District Clerk

Williamson County

405 MLK Drive
Georgetown, TX 78626

JOEN W. RALEY

RALEY &Bowick LLP

1800 Augusta Drive, Suite 300
Houston, Texas 77057

{713) 429-8050

fax (713) 429-8045

direct {713) 429-B055

jraley@raleybowick.com

Re:  No. 86-452-K26; The State of Texas vs. Michael Morton; In the 26th Judicial

District Court of Williamson County, Texas

Dear Ms. David,

Enclosed are the following documents for filing in the above-referenced matter:

1. Transcript (condensed version with exhibits) of the deposition of Michael Patrick

Davis.

By copy of this letter, all counsel of record is being notified.

Very truly yours,
&
Johr®Wesley Raley
JWR/amo
Encls.

cc;  John Bradley, District Attorney (w/o enclosures)
Kristen Jernigan (w/o enclosures)
Williamson County Justice Center

Brenda Wilburn, Clerk of the 26th Judicial District Court

FILED

. &t o'clock, M

NOV -8 201

1R . .

Distrlet Clerk, Willlamson Lo, TX,



