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CAUSE NO.
BILL ALESHIRE § IN THE DISTRICT COURT OF
Plaintiff §
§
V. § TRAVIS COUNTY
§
THE HONORABLE SUSAN COMBS, §
COMPTROLLER §
Defendant § JUDICIAL DISTRICT

PLAINTIFF'S ORIGINAL PETITION

TO THE HONORABLE JUDGE PRESIDING:

NOW COMES Bill Aleshire and files this Original Petition and would show the
Court as follows:

Nature of the Case

Plaintiff, as a taxpaying citizen of the State of Texas, brings this case to enjoin the
use of his and other people’s taxes from being used to pay the salary of a state official
who has openly violated the Texas Constitution and has no legal authority to discharge
the duties of her former office.

Discovery Level

This cause is designated as a Level 2 pursuant to the Texas Rules of Civil

Procedure.
Parties
Plaintiff, Bill Aleshire, is a resident of Travis County, a duly-licensed attorney in

the State of Texas and a state taxpayer.



Defendant, The Honorable Susan Combs, is sued in her official capacity as Texas
Comptroller of Public Accounts, and she can be served at The Lyndon B. Johnson
Building, 111 E. 17th Street, Austin, Texas 78701.

Jurisdiction and Venue

This Court has jurisdiction of this cause pursuant to article V, § 8 of the Texas
Constitution and section 24.007 of the Texas Government Code. Venue is appropriate
in Travis County under section 15.002(a) of the Texas Civil Practices and Remedies
Code as Defendant is a resident of Travis County. Plaintiff has standing as a taxpayer
to bring this injunction action. Williams v. Lara, 52 SW.3d 171, 179 (Tex. 2000)
(“Taxpayers in Texas have standing to enjoin the illegal expenditure of public funds,
and need not demonstrate a particularized injury.”).

Background

Article IV, section 23 of the Texas Constitution provides in relevant part that:
The Comptroller of Public Accounts, the Commissioner of
the General Land Office, the Attorney General, and any
statutory State officer who is elected by the electorate of
Texas at large, unless a term of office is otherwise
specifically provided in this Constitution, shall each hold
office for the term of four years. Each shall receive an
annual salary in an amount to be fixed by the Legislature;
reside at the Capital of the State during his continuance in
office, and perform such duties as are or may be required by
law.

Prior to 1972, this provision applied only to officers specifically named in the
Constitution and provided for two-year terms. This provision was amended in that
year in order to move all the specified officers to four-year terms and to include within
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the section’s purview “any statutory State officer who is elected by the electorate of
Texas at large.” Then, as now, the only statutory state officers elected statewide are the
Commissioner of Agriculture and Railroad Commissioners.

This section of the Constitution is not difficult to understand. The Attorney
General long ago determined that “[s]ection 23 of Article IV of the Constitution . . .
provides that the persons who hold those offices reside in Austin, the capital of the
State.” Op. Tex Att'y Gen. No. WW-17 (1957). Additionally, it is also undisputed that
the office of Railroad Commissioner is a statutory office. The Texas Supreme Court
held over 80 years ago with respect to the Commission that the “framers of the
Constitution . . . took pains not to create a constitutional office, but left the office subject
to the will and judgment of the Legislature, where it had already been reposed.” City of
Denison v. Municipal Gas Co., 117 Tex. 291, 297, 3 SW.2d 794, 796 (1928). Finally, the
courts have determined that when the Constitution requires a public official to reside in
a certain location, a “residence is established by personal presence in a fixed and
permanent abode with intention of remaining there.” Harrison v. Chesshir, 316 SW.2d
909, 915 (Tex. Civ. App.— Amarillo 1958), rev’d on other grounds, 159 Tex. 359, 320 S.W.2d
814 (1959).

Elizabeth Ames Jones was appointed by Governor Rick Perry to the Texas
Railroad Commission in 2005 and qualified as a commissioner on March 2, 2005. On
March 29, 2005, she signed and submitted a voter registration application stating that
she was a resident of Travis County and listing her residence address as being in
Austin, a true and correct copy of which is attached as Exhibit A. In so doing, Ms. Jones
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affirmed that her Austin address was her “home and fixed place of habitation to which
[she] intends to return after any temporary absence.” TEX. ELEC. CODE § 1.015(a)
(defining “residence” for purposes of voter registration and candidate applications).
She served as an appointed commissioner until she was elected to serve a six-year term
on the Commission in November 2006.

However, on November 1, 2011, Ms. Jones signed and submitted a new voter
registration application stating that her residence address is now in San Antonio, a true
and correct copy of which is attached as Exhibit B. On December 8, 2011, Ms. Jones
signed and submitted an application to be on the Republican primary ballot for State
Senate District 25, a true and correct copy of which is attached as Exhibit C. In this
application she stated that her address was at the same San Antonio residence listed in
her recent voter registration application. In her candidate application, Ms. Jones swore
under oath that her permanent residence address was in San Antonio and that she had
maintained a continuous residence there for one month. As Ms. Jones has sworn under
oath that her residence in San Antonio is her fixed place of habitation to which she
intends to return after any temporary absence, it is clear that there can be no residence
in Austin that is her fixed place of abode at which she intends to remain. The facts are
not in dispute, Ms. Jones no longer resides in Austin in contravention of the
Constitutional requirement that she reside there so long as she continues in her office.

mnr

As the Attorney General has repeatedly recognized, “’when a person no longer
meets the qualifications for a position . . ., it must be held that he loses his right to serve

and the position is vacated.”” Op. Tex. Att'y Gen. No. H-1065 (1977) (quoting Op. Tex.
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Att’y Gen. No. H-578 (1975)). Not only has Ms. Jones vacated her office by violating the
constitutional residence requirement applicable to her office, but she is prohibited from
discharging the duties of her office as either a hold over or as a de facto officer.
Although article XVI, section 17 of the Constitution requires most officials who have
vacated their offices to perform the duties of the office until a successor is qualified, that
section does not apply to “vacancies in . . . classes of cases or for causes provided for in
other sections of the constitution.” TEX. CONST. art XVI, § 17 interp. commentary; accord
Op. Tex. Att’y Gen. No. JC-293 (2000) (“In general, [article XVI, § 17] ‘does not apply to
vacancies created by operation of the constitution.””). When an officer is prohibited by
the Constitution from discharging the duties of her office, her term in office has fully
and finally ended, she cannot be a de facto officer and is nothing more than an
interloper.

Currently, Ms. Jones is being paid a salary of $115,200 for duties she is
constitutionally prohibited from discharging. Defendant is the official charged with
the “payment of all money required by law to be paid from the treasury,” TEX. GOV'T
CODE § 403.011(a)(17), which includes the duty to pay state officers their salaries each
month. Id. §§ 659.081-.083. Plaintiff, as a licensed attorney, pays taxes to the State in the
form of an occupation tax on attorneys. See TEX. TAX CODE §§ 191.142; .145. As such,
he has a legally protectable interest in seeing that his tax funds are not spent illegally.
Without a court order, Defendant will continue to pay Ms. Jones a monthly salary in

contravention of the Constitution.
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Permanent Injunction

A taxpayer is entitled to an injunction against a public official’s expenditures that
violate the law. The facts in this case show that on or before November 1, 2011, Ms.
Jones’ term as a Railroad Commissioner permanently ended when she started residing
in San Antonio in violation of article IV, § 23 of the Texas Constitution. See Pruitt v.
Glen Rose Indep. Sch. Dist. No 1, 126 Tex. 45, 84 S.W.2d 1004 (1935) (where school district
tax collector became county tax collector in violation of constitutional dual-office
provision, he was no longer the legal or de facto school district collector and his “term
of office as [school] district collector ended automatically on January 1, 1929, when
[his] term as county tax collector began”). “It is a clear principle of law that an officer’s
compensation ends when his term of office ends.” Graves v. Bullen, 53 Tex. Civ. App.
261,263, 115 S.W. 1177, 1178 (1909).

As Ms. Jones is now only a private individual, rather than a legal or de facto
Railroad Commissioner, payment to her of the compensation reserved for
Commissioners would violate article I1I, § 51 of the Constitution. TEX. CONST. art. III, §
51 (“The Legislature shall have no power to make any grant or authorize the making of
any grant of public moneys to any individual . . . .”); see State v. City of Austin, 160 Tex.
348, 354, 331 S.W.2d 737, 742 (1960) (“Moreover, the use of public money to pay a claim
predicated on facts which generate no state liability constitutes a gift or donation in
violation of our Constitution.”). In order to prevent the violation of this constitutional

provision, Plaintiff is entitled to a judgment permanently enjoining Defendant from
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paying any additional monies to Ms. Jones as salary for the discharge of any duties as a
Railroad Commissioner.
Temporary Injunction
Plaintiff requires temporary injunctive relief to prevent Defendant from
continuing to violate the Constitution by illegally paying Ms. Jones public monies that
she is not legally entitled to receive. Plaintiff has alleged a cause of action against
Defendant and has shown a probable right of recovery. Additionally, Plaintiff can
show probable harm in that he will suffer imminent harm and irreparable injury, and
has no adequate remedy at law. If these illegal expenditures continue during the
pendency of this proceeding, Plaintiff has no legal recourse to recover such sums and
such monies may very well be permanently lost to the state fisc. Accordingly, Plaintiff
requests a temporary injunction restraining Defendant from paying any additional
monies to Ms. Jones as salary for the discharge of any duties as a Railroad
Commissioner during the pendency of this proceeding.
Respectfully submitted,
RAY & WOOD

b A B

/Doug W. Ray \
Attorney in Charge
State Bar No. 16599200

2700 Bee Caves Road #200
Austin, Texas 78746

(512) 328-8877 (Telephone)
(512) 328-1156 (Telecopier)
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John E. Clark

State Bar No. 04287000

GOODE, CASSEB, JONES, RIKLIN, CHOATE
& WATSON

2122 North Main Avenue

P.O. Box 120480

San Antonio, Texas 78230

(210) 733-6030 (Telephone)

(210) 733-0330 (Telecopier)
ATTORNEYS FOR PLAINTIFF
BILL ALESHIRE



Exhibit "A"

For Officla} Use Oty

Texas YolerHegiskalionAnplication

Complete These Ques i
Betore Prococting .

Check ene [INew O Changc D Replacement /
Are you g United States Citlzen? brf/[ﬂ Nog
Wil you be 18 yearsof age on or befors el day? es [ONe

I you checked 'no’ in raspanse to cither of these questions, do not complete this form.
Have you ever voted in this county for a federal 6f1iee? vumeimemomsstsmsenees [ Y€5 qga

4

ocrivd o ey et Teermasy f e ‘ ’ 1708 BEMEEM o R ;. ﬁr‘l Dﬁ%‘

CEIVE
ABR 4 7005

I you answered “no” to this question, be sure (0 see special instructions reg g identd By

requirernents on the reverse side of the application. e T

» Contfnuz below to compl Ticktt

Last Name O’Gng Inm r\rg ,W % 3Mlddkﬂme(!fuy) {mmer Name

Residence Address: Stracs Adbersa aast Aparsment Numixe, Ciry, Sw:.nndw lfﬂmduenb: o v, (Do gux inclda B0, Box
e 12284 8. Conaress Mye B30 fl, ckont Tx 18 704
o

Mailing Addrras: Addeess, Ciy, Saie xnd 219 (;wﬁ&mmummm.

I

Date of Birth: mous, day. v | Gender (Opion g’ § understand that ghving faite Information to procure 3
emale

lo" 3? bl s-é Dvle federnd inw,

TX Driver's License No, or Personel LD, No.
Y ¥ affkren thst 1
{irsued by the Depariomeat of Suslic Safery) 17 none, ghve lastd || am % resident of s conaty;

voter registration {5 perjury, and & crime ander state and

digits of your Soclel Sccurity Number « have not been finelty convicted of a feleny or if s tdon
1 have commypdetad 28 of my ponk
of RICE, mpuvbbn. pwhd c!
T3 Cheek - e BT | e v e
Hermse, or perseml !dentmcnuan nom cr "‘un not besn deciared mm

Teiephone Number, Inclade Ares Code _ Jutigment of a court of b, mﬁl_—z ;S
(Oplisns X A Y Peis
L%y 28] County 03 FOYmer KESGERCE ST 1L

Signature of Applicent ar Ageat 2 Honship fo Appiicant

or Priated Ngfoe of Applicant i Signed by Wilness and Date,

* You must register (0 vote in the county in which you seside.

* You must be 2 citizen of the Uniled Statcs.

= You must be at lenst 17 years and 10 months old te register, and you must be 18 years of age by
clection day.

« You must not be finally convicied of a felony, or if you are & felon, you must have complered all
of your punis} including any term ofi ion, parole, supervision, period of proba-
tion, or you must have received a pardon.

o Your voter registration will become effective 30 days afler itia received or on your 18th bicthday,
whicheveris later.

* If you move to another county, you must re-register in the county of your new residence.

* If you decline to register to vote, the fact that you have declined 1o register will remain
confidential and will be used only for registration purpom 1f you do rchsttrm vote, the identity
of the office {if spplicable} at which you submitted a voter ¢ pplication will remain
confidential and will be used only for voler registration purposcs

* You must provide your dnver's Hoense or persona! identification number. If you do not have 2
driver’s license or personal identification, then give the 1ast four digits of your social seeusity
namber. 1f you do not have cither of these identification numbers, then you must Indicate by
checking the box en the application side.

Identitication Re :
1 you are submitting this form by mail 2nd you are registering for the first time in this county, enclose

1 copy of one of the following with your application: a copy of a current and valid ID; s copy of 2
current utility bill; bank statement; government check: paycheck: or other government docoment
that shows your npame and address, 1f you do not enclose a copy of identification now and you are
registering 1o voic by mail and have not voted in sn election in this county for s federal office, you
will be required to present such identification when you vole in person or enclose a copy of such
identification with your bailot if you vote by mail.

Plense complete sections by printing legibly, I you have any questions about how to S oot this application,
pleass call the Secrmtary of Se's Office woll Seeat |-800-252-VOTEIRSE3). TDD 1-800-735-2089.

Exte forraulario estd disponible en Espafiol. Favor de llamursin cargo 8 In oficing del Secretario de
Eatado 211-800-252-8683 para conseguir una version ¢h Espanol.

!lﬂllﬁ!ﬂlﬂllﬂﬂﬂﬂ



Exhibit "B"

Texas Voter Registration Application Puge 1 of |
Texas Voler Registration Application TR Ve O
WHIT.GBEIS
Please mail this application to:
REGISTRAR OF VOTERS
203 W, NUEVA, SUITE 3.81
SAN ANTONIO, TX TE207-4045 e m,
' g = ‘83
Application Type: Change - § T
B i ;
Are you interested in serving as an election WOrkEr? ... ... e NEE 3
— e T =
I Last Nama First Mame
Jones Elzrabeth
' Ly T T ———— [ ———
e (Dt ki PD) B, Wl o e Aderesa)
20 Campden Circle
mum:nmnwun—wumumuw
T
[ Date of Birth: s [T r—— Tedephone Number, Inciuds Arta Code Dy
10/28/19568 Female [210) B22-775%
| 7% Drivers Licenas Mo. or Texss Personal LD, No. It no TX Driver's Licensa or Personal identiication, gve
NSRS i P o Pl ey last four digits of your Socisl Security Mumber

I have not been issued a TX Driver's License/Personal [dentiication Number or Social Security Mumbar,

§ T ondarstand that falns indormation in procurs a voter reghstration i parury, and a crime undar atale and fsders]
Law. Canviction of this crimes may resull in Imprisonment 1p o 180 days, & fine up to 52,0040, or bath.

| nffam thad |

* o resident of this county and U5, Citran:

* hove not bean fiaally comased of a falony or d & fwion | hwve compioted ail of my punishment induding any sem of
Incancaration, Koo, supenEion, peniod of prodaiion, of | hive been pardaned, snd -

. humtb-nmmdhnmlwutmmmnnwd;ﬁpmmhhmhmﬂruw
wmmmmummm

E E‘/‘;@ﬁﬁ éz’ijﬂﬂﬁ'?ﬁ&t”,’ Ty, 1, 2/

Signature of Applicani or Agent and hip to Aplicant or Printed Nume of Applicant 17 Sigred by
Witneas and Date.

hitps://webservices sos.state. tx.us/vrappive] T-printasp 114172011







